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PREFACE

This monograph is a collection of chapters devoted to mo-
dern China on various approaches. First, by looking for links
between the past and the present through Chinese history, po-
litics and culture and in part two, the aim is to look at contem-
porary China through the prism of law and legal language.

The first part is divided into four chapters, regarding vario-
us and unique topics strongly connected with Chinese history,
politics and culture, such as: Sino-German cooperation in the
past and now, discovering the roots of the Hanfu movement
development, a brief overview of constructing Sino-Polish
bridges and last but not least the perspective of Chinese and
European about mianzi and guanxi concepts in the 21 century.

The second part is also divided into four chapters, focusing
on the relationship between cultural heritage and the present
day in the case of Chinese law and legal language. There is no
future without a past and a modern China is a country that
skillfully combines the new with the old and the authors have
attempted to present this phenomenon in this book. This part
brings to light issues such as a honorificativity in Chinese ad-
ministrative and legal documents, a comparison of Chinese and
Western legal traditions in the past and now, modern Polish
and Chinese civil law perspectives on the principle of good fa-
ith and finally, the Chinese government’s efforts to end gender
discrimination in the workplace.

The interdisciplinary research field thus marked out
enabled to present contemporary China and its inhabitants

in a differentiated way. The thematic scope of individual
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PREFACE

chapters reflects the research and scientific interests of indivi-
dual authors.

The editors of the volume hope that such a selection of the
topics of the chapters will allow the reader to look at contem-
porary China from many different perspectives, broadening the
readers’ horizons and curiosity to further search for informa-
tion about contemporary China — a country with still so much

to discover.

Zuzanna Kopania
Igor Szpotakowski
Edirors
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CHINESE HISTORY,
POLITICS
AND CULTURE
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MICHAL CZAJKA
JAGIELLONIAN UNIVERSITY
ORCID ID: 0000-0001-5547-3081

GERMANY AND CHINA

- TRADE AND COOPERATION
SINCE 19TH CENTURY

TILL MODERN TIMES

BEGINNING — GERMAN DIPLOMATIC MISSION

China was known to the Europeans for many centuries.
Even Roman Empire and Han Dynasty, through trade, knew
about each other and used Silk Road to exchange silk for gold.
When Marco Polo returned from his travel to China, he started
telling stories about unbelievable riches of China to his coun-
trymen in Venice. In 16™ century Portuguese sailors reached
China through sea and established trade settlement in Macau'.
Since their establishment in 1540, the Jesuits travelled to China,
wanting to learn about this mysterious country and hoping to

achieve their mission — convert people of China to Catholicism,

1 W.Rodzisiski, Historia Chin, Wroctaw 1974, p.320
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through adaption of Chinese rites into Christian religion. The
most famous Jesuit was Matteo Ricci, who thought Chinese
officials European science, translated both Western and Chine-
se books and even was invited to Forbidden City by Emperor
Wanli. The Jesuits through their missions became first adepts
in sinology and many national “first to visit China” men were
part of Society of Jesus, like Michal Boym for Polish and Adam
Schall von Bell for Germans. But for first official diplomatic
relations Europe had to wait till 19* century and second opium
war, when Great Britain, accompanied by France, Russia and
United States enforced establishment of their embassies. After
the war, in 1860 Kingdom of Prussia sent its diplomatic expe-
dition to Asia to establish official international relations with
far-away countries. In 1861 German delegation, led by count
Fritz zu Eulenburg, arrived in China and talks with Chinese
mandarins began.” The negotiations were fierce: Germans wan-
ted to get similar benefits as other great powers, most impor-
tantly an embassy in Beijing, but Qing officials did not want
to concede to another western country, especially when they
could not see proof of Prussian military might. The stubbor-
nness of both sides almost led to a breakdown in negotiations,
but fortunately for Prussians, French diplomats trying to gain
an ally against the British and their colonial empire, intervened
in their favour. After few months of fierce talks, Chinese gave
up and the treaty was officially signed on 2™ September 1861,
establishing official relations between Prussia (and by extension

German Customs Union) and Qing Empire.

2 M. Bernd, The Prussian Expedition to Far East (1860-1862), “The Jour-
nal of the Siam Society”, 1990, pp. 36-37

12
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SINO-GERMAN COOPERATION THEN

History of partnership between Germany and China be-
gan in 19" century, when Chinese government started purcha-
sing various armaments from Germany and other European po-
wers in order to modernize its army and fleet. In exchange for
massive amounts of silver, China bought ships equipped with
modern cannons produced by such companies as Krupp, Arm-
strong or Mauser.? The best example of these purchases were
two sister ironclad warships Dingyuan and Zhenyuan, made
in Stettin. Unfortunately this attempt at modernization was
nullified by horrifying corruption in Qing court and upgraded
fleet was demolished in First Sino-Japanese war. During naval
battles, even though Chinese crews were more accurate when
firing cannons, their shots did no damage — shells they fired
were filled with sand instead of explosives, which definitely was
cheaper, but also incomparably less effective.

Another partnership began in 1927 — China, ruled now
by Kuomintang was now freed from shackles of Manchurian
dynasty and was going through a period of rapid moderniza-
tion in every aspect.* This was also the case for Chinese Natio-
nal Revolutionary Army, which was in dire need of upgrade — it
managed to pacify various warlords and their units during Nor-
thern Expedition, but it was ages behind militaries of other na-
tions. Till 1927 Nationalist army was dependant on soviet help,
but new leader of Kuomintang — Chiang Kai Shek decided to
throw out soviet advisors, fearing that they will spread ideals of

3 K. van Dijk, Pacific Strife- The Great Powers and their Political and Eco-
nomic Rivalries in Asia and the Western Pacific 1870-1914, “Amsterdam
University Press”, 2015, p.296

4 J. Polit, Gorzki Triumf — Wojna Japonsko-Chinska 1937-1945, Krakéw
2013, p.11

13
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communism in his officers and undermine their loyalty.” After
the expulsion the leader of Chinese Republic had to find a co-
untry who would help him modernize his military. A country
which’s army was known for its achievements and efhiciency. A
country that had experience in fighting the modern war. And
probably most important — a country that does not have any
business in China, in order not to exploit its weakness during
future cooperation. Germany was that country. Its military ma-
naged to keep up with the Entente during the Great War, and
because of that had a vast experience in modern warfare. Be-
cause of its loss and humiliating Treaty of Versailles, it lost all
of its colonial possessions, including port in Qingdao and had
no influence in China. Soon, Chinese diplomats started asking
German officers to come and help with military modernization.
This attempt succeeded and in 1927 Erich’s von Ludendorff
protégé — Max Bauer arrived in China along with a corps of 30
German officers. His arrival started a 11 years long cooperation
in effort to change Chinese military into modern army. This
partnership not only involved officers training, but also allowed
Germans to its sell equipment to China in exchange for money
and resources. The most important person that arranged this
trade was Hans von Seeckt, leader of German advisor group
in 1934-1935, who had contacts with German industry. This
allowed to create HARPO - Handelsgesellschaft fiir industrielle
Produkte, a company which only purpose was to sell weapons
to the Chinese. What is interesting about HARPO, is that it
did not sell items by ordered quantities — it sell exact amount
of goods needed by a military unit.® Unfortunately, German

5 ].P. Fox, Max Bauer: Chiang Kai-Shek’s First German Military Adviser,
“Journal of Contemporary History”, 1970, p. 22

6 D.T Tow, D.T Stuart, China’s Military Turns to the West, “International
Affairs (Royal Institute of International Affairs 1944-)”, 1981, pp. 507-508

14
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involvement in Chinese military upset another country in the
region — Japan, which had its eyes on weakened neighbour and
was preparing for expansion into China. German and Chinese
efforts to improve the performance of National Revolutionary
Army soon were to see their first trial in real combat. In 1931
Japanese invaded Manchuria. At the beginning, Chinese de-
cided to continue training of the divisions, but soon, in 1932
first German-trained units were used in fight against the aggres-
sors. During the engagement they managed to stop Japanese
advance and Japan had to divert about 70 thousand troops in
order to break the stalemate. Western observers stated then that
it was the first time Chinese military was able to give “reasona-
ble resistance” against modern army.” Foreseeing another Japa-
nese aggression, Alexander von Falkenhausen sped up new divi-
sions training. His decision soon payed off — in 1937 Japanese
staged Marco Polo Bridge Incident and declared war on China.
At that moment Chiang Kai Shek had 80 thousand German-
-trained troops at his disposal. Those men were one of the first
to fight the Japanese invasion, trying to slow down Imperial
Japanese Army. Although they managed to achieve this task, it
came at the price. Those divisions soon were annihilated during
fierce defence of Shanghai, but till the very end were thorn in
Japanese military side. Infuriated Japanese sent many diploma-
tic objections towards Germany, opposing German meddling
in conflict between two Asian nations. In 1938, one year after
Second Sino-Japanese War began, Adolf Hitler, pressured by
Japanese diplomats recalled German officers in China, threate-
ning to punish their families, had they ignored his order.® This

7 B.K. Walsh, The German Military Mission in China, 1928-38, The Uni-
versity of Chicago Press, Irvine 1974, p.507

8 J.W.M. Chapman, A Dance on Eggs: Intelligence and the ‘Anti-Comintern’,
Journal of Contemporary History, 1987, p.342
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marked the end of cooperation, but not every officer listened
to the Fiihrer, and a few of them decided to stay and help in
Chinese war effort.

SINO-GERMAN COOPERATION NOW

Relations between Germany and China began anew after
Sino-Soviet Split and China opening to the world. Official re-
lations were established on October 1972 and soon trade be-
tween two countries began. China again wanted to modernize
its military and started buying weapons from the West. Altho-
ugh Germany wanted to participate in this trade, it had to be
wary of reaction from the Soviet Union. In 1978 and 1979
Germans sold 600 anti-tank missiles and a few B0-105 helicop-
ters. Later Chinese have shown interest in German tanks and
armoured vehicles, but fearing the reaction from Moscow, the
talks never began. Because Germany had to balance its trade
with China and its relations with the Soviet Union, it adopted
different strategy — instead of selling arms directly, it funded or
produced components to military equipment made by interna-
tional companies, preferably with their headquarters in other
countries.” Chinese arms trade with the West flourished till the
massacre of Tiananmen, when in response to this United States
and European Nations imposed embargo on selling weapons
to China. But many of the embargoing nations did not want to
follow America’s lead entirely, which banned all arms exports,
and loosened their policy towards China. For example — Fran-
ce sells “only” non-lethal systems, such as radar systems and
electronics. Germany “only” sells diesel engines and United
Kingdom “only” sells weapons that will not “probably” be used

9 W.T.Tow, D.T.Stuart, China’s Military Turns to the West, International
Affairs (Royal Institute of International Affairs 1944-), 1981, pp.292-294

16
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for internal repressions.'® By 1994 value of arms trade between
EU4 (France, Germany, United Kingdom, Italy) and China
surpassed the 1989 pre-Tiananmen peak.

Today partnership between two countries is thriving and
is not focused only on selling military equipment to each other
as it was then. As of 2017 Germany was the biggest trading
partner of China in Europe. Value of Chinese export to Ger-
many is 109B $, which is 4,5% of its total export— second in
place in Europe is United Kingdom, with 59B $ worth, equal
to 2,4% of China export. It is also true in case of Chinese im-
port — Germany exported goods worth 95B $, equal to 6,2%
of total Chinese import, earning again first place in Europe,
while the next biggest exporter to China in Europe, Russia sold
39B $ worth of goods, which is 2,5% of total Chinese import."
Most important in this trade are mechanical and electrical go-
ods, mainly computers, broadcasting equipment and office ma-
chine parts which are over half of German imports from China.
On the other hand China imports mainly various electronics,
which are 36% of its import value from Germany and trans-
portation goods — cars and vehicle parts, which are contributing
30% of Chinese import from Germany.'?

While the trade partnership between two countries is flo-
urishing and keeps improving, diplomatic relations between
China and Germany are more complicated. Since the unifica-
tion of East and West Germany high level government officials

from both China and Germany frequently visited each other,

10 O. Briuner, Beyond the Arms Embargo: EU Transfers of Defense and
Dual-Use Technologies to China, Journal of East Asian Studies, 2013,
pp-459-461

11 OEC - China. Exports, Imports, and Trade Partners, available [online],
https://oec.world/en/profile/country/chn/ (accessed 31 March 2020)

12 OEC- Products that Germany exports to China, available [online] https://
occ.world/en/visualize/tree_map/hs92/export/deu/chn/show/2017/ (ac-
cessed 31 March 2020)
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which allowed to significantly develop their relations. Since
2004 on annual meetings between German and Chinese are
arranged, followed by government consultation since 2010."
Moreover during his visit in Germany at the end of March 2014,
Chinese General Secretary of Communist Party of China, Xi
Jinping announced that relations between China and Germany
are from now not only strategic partnership for global responsi-
bility, and became comprehensive strategic partnership, enlar-
ging fields of cooperation between the two countries.'* China
and Germany have shown their aligning interests on multiple
occasions: both nations opposed invasion of Iraq in 2003 and
involvement in Libyan Civil War, as well strengthening their
ties since the United States pulled out of the Paris Agreement.
After Donald Trump became the President of The United Sta-
tes, Germany, while historically since the end of World War
Two being aligned to America, started cooling its relations with
the US in favour of China, seeing China as more reliable part-
ner than the country ruled by the unpopular President.”

Of course both countries have not only similar intere-
sts, but also have their differences and conflicts. Fortunately
none of them are lethal and do not need involvement of armed
forces, but still, there are many disagreements between China
and Germany. Berlin is mainly concerned about Chinese inve-

stors taking over German companies and restrictions made by

13 M.A.Giiler, Sino-German Relations: Is Germany an agent of change
in global affairs?, available [online] https://www.dailysabah.com/op-
ed/2019/10/03/sino-german-relations-is-germany-an-agent-of-change-in-
global-affairs (accessed 31 March 2020)

14 S. Tharoor, China and Germany: So Far, Yet So Close, available [online]
https://thediplomat.com/2017/12/china-and-germany-so-far-yet-so-close/
(accessed 31 March 2020)

15 Y. Samrai, Trading with the frenemy: Germany’s China policy, available
[online]  https://www.ecfr.eu/article/commentary_trading_with_the_frene-
my_germanys_china_policy (accessed 31 March 2020)
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Beijing for foreign companies to enter Chinese market, espe-
cially in the financial and insurance sector.'® Many German
corporations urged their government and the European Union
to press the Chinese to follow its promises to open the market,
suggesting appliance of control measures against companies
and investors from China. One of the ideas to solve the issue
of German companies being bought out and often being too
small to compete effectively with their Chinese counterparts,
proposed by German Minister of Economics, Peter Altmaier is
to allow for merger of European companies in order for them
to become strong enough to enter the competition as equals.
Another proposed solutions are investments in key industrial
branches, especially metallurgy, automobile, optics and defen-
ce. Out of all, the most problematic is the German car industry,
as its one of the most famous and biggest sectors, but also be-
coming more and more outdated. It’s development stagnated
over years, while Chinese automobile companies kept impro-
ving their technologies. Now Germans have to put large effort
in technological race and focus more on the research of batte-
ries for new electronic vehicles. Another problem for German
motorization industry is outsourcing — more German cars are
made in China than in Germany and in 2019 the indigenous
production reached its lowest point since 2009."
Disagreements between two powers come not only with
economic problems, which are probably most important for
both Berlin and Beijing, but also with their stance on different

16 B.A. Diiben, Are the Gloves Coming Off in China-Germany Econom-
ic Relations?, available [online] https://thediplomat.com/2019/05/are-
the-gloves-coming-off-in-china-germany-economic-relations/ (accessed 31
March 2020)

17 E. Heymann, German auto industry: Output in China exceeds domestic
production, available [online] https://www.dbresearch.com/servlet/reweb2.
ReWEB?rwsite=RPS_EN-PROD&rwobj=ReDisplay.Start.class&docu-
ment=PROD0000000000505697# (accessed 31 March 2020)
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internal and international affairs. As stated before, Germany
took part in international backlash against China after the Tia-
nanmen Massacre. It also took part in writing the letter to the
United Nations Human Rights Councillor and United Nations
High Commissioner for Human Rights, denouncing Chinese
policy towards the Uyghurs in Xinjiang and calling for an end
of detention program.'® New problem arose with Hong Kong
protests, during which German Foreign Minister Heiko Maas
met with one of the activists, Joshua Wong. After this meeting
Chinese officials and media started warning Germany, stating
that it tries to meddle into internal policy of China and disre-

spects its sovereignty.'’

THE END — CONCLUSION
AND A LOOK TOWARDS THE FUTURE

China and Germany are respectively second and fourth
largest economies in the world. Both are production and export
powerhouses — China earned first place in export value, selling
to the world goods worth nearly 2,5 trillion $, while Germany
placed third, after United States, being able to sell 1,5 trillion
$ worth of products.® Both countries have interesting and
complicated history. Germany was united by a small Kingdom
of Prussia, which managed to win against the Habsburgs and

French in the quest of unification. Then it managed to become

18 C. Putz, Which Countries Are For or Against China’s Xinjiang Policies?,
available [online] https://thediplomat.com/2019/07/which-countries-are-
for-or-against-chinas-xinjiang-policies/ (accessed 31 March 2020)

19 C. Wong, China blasts Germany after foreign minister meets Hong Kong
activist Joshua Wong at human rights event, available [online] https://www.
scmp.com/news/china/diplomacy/article/3026567/china-blasts-germany-af-
ter-foreign-minister-meets-hong-kong (accessed 31 March 2020)

20 D. Workman, World’s Top Export Countries, available [online] http://
www.wortldstopexports.com/worlds-top-export-countries/  (accessed 31
March 2020)
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powerful enough to rival the hegemony of United Kingdom,
not only with its military and navy, but also thanks to its eco-
nomy and industry. It was the British who introduced famo-
us Made in Germany mark, hoping to discourage purchases
of German-made goods, German manufacturers managed to
introduce it as an advertisement and symbol of good quality
merchandise.”’ Even though it started both World Wars and
was blinded by the Nazism, it managed to rebuild itself and
become one of the worlds most powerful countries. History of
China is as long as its complicated, full of wonders and horrify-
ing events. It was going through non-ending cycle of dynastic
changes, accompanied by periods of prosperity and stability,
but also downfall and chaos. Then, at the beginning of 20
century Chinese overthrew the Emperor and established a re-
public. Unfortunately the development and modernization of
China was brutally smashed by internal instability and Japane-
se invasion, followed by civil war, during which republic was
replaced by communist dictatorship under Mao Zedong. Chi-
na isolated itself from the world and begun following Maoism,
which ultimately led to its economic collapse and meant de-
ath for millions of people. But then, it opened itself for the
rest of the world and entered period of mass modernization
and development. In 30 years, starting with horrible economy,
undercut by disastrous Great Leap Forward campaign, China
managed to become second largest economy. Those two coun-
tries cooperated on many occasions in the past, when Germany
sent its officers in an effort to bring Chinese army up to mo-
dern standards, and in the present, becoming very close trade

partners. Of course this relationship is marked by hardships,

21 R. Wenkel, How much is ‘Made in Germany’ really worth?, available
[online] hetps://www.dw.com/en/how-much-is-made-in-germany-really-
worth/a-17372908 (accessed 31 March 2020)
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caused by various disagreements, but it still thrives and as for
now nothing foreshadows its end. What will happen in the fu-
ture? Nobody knows. Maybe China will democratise. Maybe
two countries will face conflict that will not allow for further
cooperation. Or maybe this partnership will be continued for

next decades, without any significant changes.
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DISCOVERING ROOTS:

THE DEVELOPMENT

OF HANFU MOVEMENT
AMONG CHINESE DIASPORA

INTRODUCTION

A group of people dressed in embroidered garments and
elaborate coiffures are posing in the park, later they are atten-
ding tea ceremony. Someone could think that they traveled the-
re from the past. Another scene is located at a crowded street
and one of pedestrians is wearing a dress stylized on VIII cen-
tury’s Tang China. These examples are not taken from a movie,
nor a special show is being held. These are XXI century ima-
ges taken from the life of a member of the Hanfu Movement,
a growing up phenomenon. Origins of the movement are con-

nected with a decision made by Wang Letian to dress himself in
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the outfit recognized as one among traditionally worn by Han
ethnicity. Popularly this group of garments is called hanfu. It
was in 2003 in Zhengzhou, and among others, his actions to
show it in public launched other events, which finally led to the
rise of movement known today'.

This paper aims to analyze motivations and a mission behi-
nd the establishment of Hanfu Movement associations or gro-
ups operating outside China. Activities of eleven associations
were explored. This amount contains one diverse European
group, one South American, three from North America, two
groups from Australia and Oceania, and finally, four based in
Asia. These examples were chosen to show diversity of aims and
actions undertaken by Hanfu Movement groups among dia-
spora. These associations’ goals are pursued as a continuation of
ideas related to the emergence of Hanfu Movement in China.
Moreover, their activities can be helpful in building a mutual
understanding between Chinese diaspora and the rest of society.
There are also questions about the main recipient of undertaken
actions. Are they only diaspora members, Chinese descendants

or everyone who would like to deepen its knowledge?
THE BIRTH OF CHINESE DIASPORA

Increasing population of Chinese emigrants was correla-
ted with economic difficulties in the XIX century. The possible
choices of settlement varied with political changes which led to
increased demand for Chinese workforce. In these circumstan-
ces Chinese diaspora was becoming more and more visible in

countries like Malaysia, Singapore, Indonesia, Australia, South

1 Ch. Low, (2019), Hanfu sees revival as elegant Chinese look wins new admir-
ers, Chinadaily.com.cn, 17 June, available [online] https://www.chinadaily.
com.cn/a/201906/17/WS5d06d5e5a3103dbf143287ba_1.html (accessed 25
June 2020).
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America and the USA. Emigration was a chance to obtain
a better life, however, often it was a road full of hardships and
hostility?. Daniel Goodkind stated that:

The present day Chinese diaspora includes those pe-
ople living outside of China who were born in China
or who otherwise identify as Chinese based on the lan-
guage they speak and/or their ancestry?.

This definition defines members based on a few factors,
although the fulfilment of even one among them, allows to be
qualified as a part of Chinese diaspora. In addition to the term
Chinese diaspora, the term Overseas Chinese is used to define
ethnic Chinese who stay outside China, however, detailed un-
derstanding of it varies. For example, Alan A. Lew and Alan
Wong included Hong Kong, Macao and Taiwan to this count
because they emphasize that Overseas Chinese “reside outside
the direct political control of the People’s Republic of China™.
James Jiann Hua To’ in turn, does not include these three
when describing Overseas Chinese®.

Chinese presence in the South-East Asia started far befo-
re the emigration in the XIX century. It was correlated with
activity of merchants in places like Malacca, Sumatra, Luzon

2 P. Buckley Ebrey, 7he Cambridge Illustrated History of China (2nd ed.),
Cambridge, Cambridge University Press 2010, pp. 249-252.

3 D. Goodkind, 7he Chinese Diaspora: Historical Legacies and Contempo-
rary Trends, United States Census Bureau, 2019, available [online] https://
www.census.gov/content/dam/Census/library/working-papers/2019/demo/
Chinese_Diaspora.pdf (accessed 29 June 2020), p. 2.

4 A. A. Lew, A. Wong, Tourism and the Chinese Diaspora, In: C. M. Hall,
A. M. Williams (Eds.), Tourism and Migration: New Relationships between
Production and Consumption, Springer-Science+Business Media, Dordrecht
2002, pp. 209-210.

5 For the purpose of this paper Overseas Chinese will be defined as James
Jiann Hua To proposed.

6 J.J. H. To, Qiaown: Extra-Territorial Policies for the Overseas Chinese, Brill,
Leiden 2014, p. 1.
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or Vietnam. Later, in the XV century, famous expeditions pre-
pared by Admiral Zheng He took place. Moreover, as Ian Rae
and Morgen Witzel noted, some of these countries like Viet-
nam, Thailand or Cambodia were influenced by China. Even
if this influence was slight’. Rapid growth of Chinese workers
in the region was the effect of Western imperialism. In the XIX
century Chinese settled in Singapore, Malaysia and Indonesia.
For example, Chinese in contemporary Indonesia worked for
Dutch in the role of tax farmers, as well as were visible in the
plantations of sugar and tobacco®.

Gold rush was another reason behind decisions to travel
abroad. Since 1860s Chinese miners from Guangdong were
present in New Zealand. If it was possible, they later change
their occupations to these which let them become self-employ-
ed. Their main aim was to earn enough money to be able to sup-
port family left in China, as well as go back to their homeland
in the future. Change in the attitude of emigrants started to be
visible in the XX century. Their circumstances were different,
since they had the support of compatriots already settled there.
They started to think about New Zealand not only as a place of
temporary stay’. Similarly, in the second half of the XIX cen-
tury gold attracted Chinese to travel to Australia, the USA and
Canada. In America they used to work not only as miners, but
also helped to build new railways. Mostly male Chinese were
visible in states like California, Wyoming, and Idaho'.

7 1. Rae, M. Witzel, 7he Overseas Chinese of South East Asia: History, Culture,
Business, Palgrave Macmillan, Basingstoke 2008, pp. 12-14.

8 P. Buckley Ebrey, op.ciz., p. 250.

9 N. Pawakapan, No Longer Migrants: Southern New Zealand Chinese in the
20th Century, In: M\W. Charney, B.S.A. Yeoh, T.C. Kiong (Eds.), Chinese
Migrants Abroad: Cultural, Educational, and Social Dimensions of the Chinese
Diaspora, Singapore University Press, World Scientific, Singapore 2005, pp.
206-210.

10 P. Buckley Ebrey, op.cit., p. 251.
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The population of present day Overseas Chinese exceeded
42 million. The data collected between 1948-2014 showed that
it was a growing up tendency, the rise from more than 8 million
to more than 42 million in 2014". The biggest group is visi-
ble in Asia, especially in countries such as Indonesia, Thailand,
Malaysia and Singapore. Overseas Chinese in Asia exceeded 31
million. Respectively, the rest was living in North and South
America (mainly in the USA and Canada), Europe, Australia,
Oceania and Africa’?. It should be noted that now this com-
munity contains also people who joined their residing abroad
families, as well as students, diplomats and businessman'®.

HAN CULTURE IN THE SPOTLIGHT

The goal of promoting Han culture can be seen as a main
purpose behind the establishment of certain Hanfu movement
associations. In the USA, it was expressed by established in
2014 Hanfu NYC (New York Hanfu Corporation). On the-
ir Facebook page they described their mission as “to promote
knowledge, understanding, and practice of the various aspects
of the culture of Han ethnicity while taking clothes culture as

»14

a start point”'%. It means that a dress is considered as crucial for

11 Overseas Community Affairs Council (OCAC), Table I1: Overseas Chinese
Population Count, available [online] htep://www.ocac.gov.tw/ OCAC/File/At-
tach/1168/File_23312.pdf (accessed 29 June 2020).

12 N.d., Overseas China Population —by Country Year: 2014, available [on-
line] https://www.ocac.gov.tw/OCAC/File/Attach/1168/File_1861.pdf (ac-
cessed 29 June 2020).

13 D. Goodkind, 7he Chinese Diaspora: Historical Legacies and Contempo-
rary Trends, United States Census Bureau, 2019, available [online] https://
www.census.gov/content/dam/Census/library/working-papers/2019/demo/
Chinese_Diaspora.pdf (accessed 29 June 2020), p. 3.

14 Hanfu NYC #1893 R, Our Story, available [online] https://www.face-
book.com/pg/nyhanfu/about/?ref=page_internal (accessed 22 June 2020).
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their activities, and will be serving as a tool. Active usage of ma-
terial culture in order to achieve association’s aim was chosen
by another USA based group, Fuyao Hanfu Association from
District of Columbia®. According to Jules D. Prown adorn-
ment is placed among categories which describe what can be
understood as a material culture. It includes not only clothing
and accessories, but also aspects such as hairstyle or cosmetics'®.

J.D. Prown observed that material culture is defined as:

The study through artifacts of the beliefs — values, ideas,
attitudes, and assumption — of a particular community
or society at a given time. The term material culture is
also frequently used to refer to artifacts themselves, to
the body of material available for such study"’.

In this light Hanfu Movement associations approach
seems to be the correct one, thus can be considered as one of
the ways of deepening knowledge about Han. It is Han who
constitute China’s majority (over ninety percent). The rest per-
centage is divided between fifty-five other minority nationa-
lities'®. The reason why Han ethnicity is strongly emphasized
by Hanfu NYC lies in a discussion aroused around the time
when Hanfu Movement was born in China. As Kevin Carri-
co pointed out, before actions like Wang Letian’s appearance,
there was a lively discussion on the Internet. It was the voice

of discontented netizens who were opposed to outfit presented

15 Fuyao Hanfu Association #FEIRAL, available [online] hetps:/
www.facebook.com/pg/Fuyao-Hanfu-Association-%E6%89%B6%E6%9
1%87%E6%B1%89%E6%9C%8D%E7%A4%BE-194258504710254/
about/?ref=page_internal (accessed 22 June 2020).

16 ].D. Prown, Mind in Matter: An Introduction to Material Culture Theory
and Method, “Winterthur Portfolio”, Vol. 17, No. 1, 1982, pp. 2-3.

17 Ibidem, p. 1.

18 T.S. Mullaney, Coming to Terms with the Nation: Ethnic Classification in
Modern China, University of California Press, Berkeley 2011, p. 1.
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by Chinese government to politicians during APEC summit
in 2001. In their point of view it was the clothing of Manchu
origin, therefore showing these jackets as Chinese traditional
dresses was improper. The correct choice should be a garment
inseparably related to Han and the origins of Chinese cultu-
re’””. Yan Zhang noted that in Chinese society an “identity crisis”
was observed. It was affected by modernization which caused
lifestyle’s changes. Moreover, Chinese thought that national
dignity was broken off under governing made by the last Qing
dynasty, which was the Manchu one. In order to restore what
was lost, the idea to look into the past and restore old customs
and traditions was born. Dressing in hanfu was recognized as a
part of these actions®, although not every enthusiast presented
nationalistic attitude. There was a group who described them-
selves as unpolitical®'.

Activities undertaken by Chinese diaspora’s associations
are overwhelmingly different kinds of events. The first one are
meetings in order to celebrate Chinese festivals, like Dragon
Boat Festival or to deepen knowledge of members about an-
cient Chinese culture, etiquette and rituals. The second one
are practical workshops how to prepare handmade hanfu, or
how to dress in hanfu properly?’. There are also events with

participation of hanfu association, however they are not main

19 K. Carrico, The Great Han: Race, Nationalism, and Tradition in China
Today, University of California Press, Oakland, California 2017, pp. 35-37.
20 Y. Zhang, What is Going on in China? A Cultural Analysis on the Reappear-
ance of Ancient [ili and Hanfu in Present-Day China, “Intercultural Commu-
nication Studies”, 17(1), 2008, pp. 228-229.

21 H. Wu, (2019), Hanfu movement sweeps China in revival of traditional
culture, Reuters, 20 September, available [online] https://www.reuters.com/
article/us-china-anniversary-hanfu-feature/hanfu-movement-sweeps-chi-
na-in-revival-of-traditional-culture-idUSKBN1W501] (accessed 25 June
2020).

22 Hanfu Movement of Fastern Canada JJIl %7 AR iE ), available [online]
heeps://www.facebook.com/HanfuFastCan/ (accessed 26 June 2020).
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organizer. For example, Hanfu NYC cooperated with China
Institute or Pace University CSSA (Chinese Student & Scholar
Association)”. In order to deepen members knowledge Singa-
porean association even prepared joint cultural trip to Taiwan.
Keeping in mind movement’s goals they were all posing to pho-
tos in hanfu?’.

Besides, organizing events associations run their Facebook
pages. They post information about events schedule and photo-
graph documentation from finished activities. Moreover, they
do not forget about anniversaries of movement emergence and
Wang Letian®. Sharing online resources like short videos, TV
materials, hanfu photo sessions can also be observed. These ma-
terials let audience be aware about actions undertaken by other
hanfu enthusiasts and related events held in China®. Associa-
tions also upload posts about recommended Aanfu brands and
places where there is a possibility to order them?. Recommen-
dation to YouTube channel containing information useful for
Hanfu Movement members can be found too®. It shows that
associations promote not only their own actions, but also other

works about related topics.

BRIDGE BETWEEN CULTURES

23 Hanfu NYCAH 477 Ik #], available [online] hteps://www.facebook.com/
nyhanfu/ (accessed 26 June 2020).

24 Han Cultural Society — Singapore, available [online] https://www.facebook.
com/sghanculture/photos/a.615991335122210/2644955545559102/2-
type=3&theater (accessed 26 June 2020).

25 Hanfu Movement of Fastern Canada Il %78 AR ), available [online]

hteps://www.facebook.com/HanfuFastCan/ (accessed 26 June 2020).

26 RF¥ES tiannanhanjia, available [online] hteps://www.facebook.com/
HANFUARGENTINA/ (accessed 26 June 2020).

27 Hanfu Association of NZ, available [online] https://www.facebook.com/
groups/283406802364293/about/ (accessed 26 June 2020).

28 Han Cultural Society — Singapore, available [online] https://www.face-
book.com/sghanculture/ (accessed 26 June 2020).
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The language of communication used in social media
depends on a certain association. Three strategies can be ob-
served. The first one is to use only Chinese on a dedicated site
or Facebook groups. One example can be Hanfu Malaysia and
the other Malaysian group named Dong Hsuan Fang. Dong
Hsuan Fang’s main goal is to allow young Malaysian Chine-
se to discover ancestors culture. Behind this there is a wish to
deepen their understanding of Chinese culture, as well as to
change their perception. In their opinion the lack of understan-
ding became the main reason of traditional Chinese culture be
viewed as old-fashioned®. Hanfu Malaysia also appears to be
established in purpose to connect with people who are Chinese
descendants. However, they did not to express it in as straight-
forward way as Dong Hsuan Fang do®. The second strategy
is bilingual communication, or even using more languages.
The text can be prepared both in Chinese and in native lan-
guage for the country where such an association is established.
Hanfu Movement Indonesia can be taken as an example. They
use Bahasa Indonesia, Chinese and sometimes also English to
communicate. Group introduction is written both in Bahasa
Indonesia and in Chinese®'. Bilingual was also a site prepared
by European Hanfu Association. This NGO contained smaller
groups in countries like United Kingdom, Netherlands, France,
Germany, Italy and Spain. Their mission was explained in two

languages®. While exploring a Facebook Page of Argentinian

29 KLY Dong Hsuan, Our Story, available [online] https://www.facebook.
com/pg/donghsuanfang/about/?ref=page_internal (accessed 22 June 2020).
30 JHARVISI—ENGES) - Hanfu Malaysia, BAFAM, available [online]
https://www.facebook.com/pg/hanfumalaysia/about/?ref=page_internal (ac-
cessed 22 June 2020).

31 EfJEENRIES) Hanfu Movement Indonesia, available [online] hteps://
www.facebook.com/groups/142786853689/about/ (accessed 22 June 2020).
32 European Hanfu Association, Organization Aim, available [online] heep://
eu.hanfuhui.cn/aboutus.html (accessed 23 June 2020).
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Tiannan Hanjia Association can be found that Spanish is used
as a language to describe their mission, however, descriptions
of presented content is made in Chinese, Spanish or both lan-
guages”. The third strategy is to use English as a main language
of communication, sometimes with added Chinese text. The
illustration of this method can be a Facebook Page created by
Hanfu Movement of Eastern Canada. The page appears to be
focused on people who use English as their first language of
communication®. Worth of notice is also a strategy prepared
by Hanfu NYC which created two sites. Their Facebook Page
is mostly prepared in English®, while another site on Weibo
is written in Chinese and focused on Chinese language user®.
Weibo is a Chinese platform, so it gives an impression that
Hanfu NYC’s aim is to be able to communicate easily with
members or fans based in China.

Hanfu associations can also help to build mutual under-
standing between cultures. Associations who openly welcome
anyone who is interested in their activities can be seen in a few
countries. Han Cultural Society in Singapore invites both Chi-
nese Singaporeans, as well as Non-Chinese ones”. The same
idea was expressed on the Facebook group managed by Hanfu
Association of NZ. Although they would like to gather together
Chinese living in the New Zealand, still they would allow other

33 REES tiannanhanjia, available [online] https://www.facebook.com/
HANFUARGENTINA/ (accessed 23 June 2020).

34 Hanfu Movement of Eastern Canada /Il % ik 3% #)), available [online]
https://www.facebook.com/HanfuEastCan/ (accessed 23 June 2020).

35 Hanfu NYCAHAT7 Ik #], available [online] hteps://www.facebook.com/
nyhanfu/ (accessed 23 June 2020).

36 AL, available [online] https://www.weibo.com/newyorkhan-
fu?fbclid=IwAR080cv6UAZT 9sZiFFdJyGwOgVSq4kiNbIKFDQe6iTgY2l-
vkkCFdPDgkols&is_all=1 (accessed 23 June 2020).

37 Han Cultural Society — Singapore, Our Story, available [online] https://

www.facebook.com/sghanculture/ (accessed 22 June 2020).
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nationalities to attend their meetings too**. Moreover, Queens-
land Hanfu Association aims “to promote and facilitate cultural
communications by adding to our diverse and inclusive multi-
cultural community”. This one although not openly invites
non-Chinese yet focuses on aspect of cultural communication.
Possibilities such as these seem to be an occasion to cultural
exchange between Chinese diaspora and other people. It could
become something more than only to present hanfu and other
aspects of the Chinese culture to members of other ethnicities.
While sharing a joy from meeting in these special circumstances,
discussing new clothing designs, exchanging useful advice on

how to wear certain style of dress, new bonds can be created.
CONCLUSIONS

It appears that Hanfu Movement becomes more and more
visible among Chinese diaspora around the world. This initia-
tive is spreading not only in Asian countries, but also in Au-
stralia, Europe, and in North and South America as well. Dia-
spora’s associations use the Internet as a medium to promote
their activity, but they are not only limited to existence in the
web. Gatherings in real life are important part of their activity.
Thanks to that, they are able to share their passion with people
having the same interests. Moreover, it gives a possibility to
present their activity to a wider audience, and maybe to recruit
new members. The aims behind establishment of Hanfu Move-
ment associations outside China appear to base on motivations

linked with the emergence of the movement in China. Han

38 Hanfu Association of NZ, available [online] https://www.facebook.com/
groups/283406802364293/about/ (accessed 22 June 2020).

39 Queensland Hanfu Association B+ 22 VWAt available [online] heeps://
www.facebook.com/pg/hanfu.qld/about/?ref=page_internal  (accessed 23
June 2020).
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culture and Han ethnicity is clearly emphasized in their mission
declarations. Moreover, the movement would like to help other
Chinese descendants to discover their ancestors culture. In ad-
dition, they want to change the way in which Chinese culture
is viewed. Hanfu Movement probably can help to build bridges
between cultures and unite local societies. Educational work
made by passionate members could help to deepen understan-
ding of Chinese culture, also by foreigners. However, it should
be noted that some aspects of the Chinese dress history could
not be described objectively. Nevertheless, successful spread of
the Hanfu Movement is a sign of a substantial potential conta-
ined in this idea.
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FROM ESTABLISHING
DIPLOMATIC RELATIONS TO
HANYU QIAO

— A BRIEF OVERVIEW

OF CONSTRUCTING
SINO-POLISH BRIDGES

Since the economic and political reforms of Deng Xiaop-
ing (Chinese: M) at the turn of the 1970s and 1980s,
the People’s Republic of China has embarked on a new path
of development, slowly shedding the burden of a country that
is backward, ossified, collectivized or struggling with hunger
or illiteracy. The political changes, which resulted in opening
the country to foreign capital, joining international organiza-
tions such as APEC (1991) and the World Trade Organization
(2001) also brought about a relaxation in scientific, cultural
or tourist exchange (for example, according to the National
Bureau of Statistics of China, in 1990 China was visited by
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2,579,400 foreign tourists', and in 2017 this number increased
to 139,482,400 people, generating 11% of the then GDP?).
The promotion of Chinese culture is a multi-faceted activity
in the People’s Republic of China, one of the first bodies deal-
ing with this area was established in 1982, i.e. China National
Tourism Administration (Chinese: H1 4 A B AN [E FE 5 i
i#J7)), which in May 2018 was merged with the then Min-
istry of Culture (Chinese: 146 N RFLAN[EH LA ), creating
a new administrative unit - Ministry of Culture and Tourism
of the People’s Republic of China (Chinese: H14& A [C 3L A1
SCALATRNEH), provides wide variety of information on trav-
el agencies offering tours to the Middle Kingdom and tourist
attractions.

Growing interest in the People’s Republic of China on
the international arena as a potential business partner or tourist
destination is also reflected in the number of people who want
to start learning Chinese (referred to as the Modern Standard
Mandarin Chinese, part of which is a variety from mainland
China called putonghua, Chinese: T - literally “common
language” and Taiwanese variant of guoyu, Chinese: [Eif -
“state language™). The growing interest of foreigners in learning
the language, which in terms of the number of native speakers
is the first in the global scale?, was countered by the Minis-
try of Education of the People’s Republic of China (Chinese:

1 National Bureau of Statistics of China, China Statistical Yearbook-1990,
available [online] http://www.stats.gov.cn/english/statisticaldata/yearlydata/
YB1999¢/index1.htm (accessed 9 March 2020)

2 National Bureau of Statistics of China, China Statistical Yearbook-2017,
available [online] http://www.stats.gov.cn/tjsj/ndsj/2017/indexeh.htm (ac-
cessed 9 March 2020)

3 Shi Dingxu, Standard Chinese, In: Chan Sin-wai et al. (ed.), 7he Routledge
Encyclopedia of the Chinese Language, New York 2016, p. 723

4 Ethnologue, Chinese, Mandarin, available [online] https://www.ethno-
logue.com/language/cmn (accessed 9 March 2020)
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e N B FTE 20 E #F), which in 1987 established the Of-
fice of Chinese Language Council International (Chinese:
FUE E PR /N HIMA %) - an entity responsible
for the promotion of Chinese culture (including the popu-

larization of language learning), which is often abreviated by
Hanban (Chinese: X 73). The flagship project of this institu-
tion is the Confucius Institute, whose activities focus on pro-
moting Chinese culture through the organization of cultural
events, meetings and workshops, but above all through a wide
range of language courses at all levels. The first centre was es-
tablished in November 2004 in Seoul (however, earlier, in June
of that year, a pilot project of the Institute of Confucius in
Uzbekistan’s capital, Tashkent, was launched), and by the end
0f 2019 there were already more than 500 of them around the
world; moreover, there were already more than 1193 Confu-
cian classes, i.e. Chinese classes conducted in primary and sec-
ondary schools, which also fall under Hanban administration’.
The establishment of the Confucius Institute was also a kind
of response to those countries that have their own units pro-
moting culture and language abroad, such as the Portuguese
Instituto Camoes, the British Council of the United Kingdom,
France’s Alliance Francaise, Societa Dante Alighieri from Italy,
the Spanish Instituto Cervantes, the German Goethe-Institut
or the Polish Adam Mickiewicz Institute. However, in contrast
to the above-mentioned centres, the Confucius Institute in
most cases functions as a subordinate unit under the aegis of
a particular university, for example, in Krakéw it functions
under the the Jagiellonian University, similarly in Opole at
the Opole University of Technology, in Poznan at the Adam

5 P. Jakhar, Confucius Institutes: The growth of China’s controversial cul-
tural branch, available [online] https://www.bbc.com/news/world-asia-chi-
na-49511231 (accessed 10 March 2020)
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Mickiewicz University, as well as in Wroctaw at the University
of Wroclaw and in Gdarisk at the University of Gdansk. The
fact that the Confucius Institute is subject to direct adminis-
tration by the government bodies of the People’s Republic of
China, and at the same time shows an expansive character on
a global scale, fits into the framework of the notion of soft pow-
er, which was introduced to the discourse of political science by
Joseph Nye in 1991. According to his concept, state power can
be divided into hard power, i.e. the potential of a given state re-
sulting from geostrategic and economic factors, and soft power,
which he defines as the ability of a state to win allies and gain
influence through the attractiveness of its own culture, politics
and ideology®. Due to the apolitical nature of higher education
institutions, the presence of Confucius Institute as a partner
unit may arouse controversy, even though it is not the purpose
of this institution to promote politically motivated content.
The first Confucius Institute in Europe was founded in

2005 in Sweden at the University of Stockholm, but the agree-
ment between the Chinese and Swedish parties was binding for
a period of ten years, after which it was not extended. In the
explanatory memorandum, there was, among others, the fol-
lowing statement from the vice-rector of the university, Astrid
Soderbergh Widding: ‘Generally speaking, establishing insti-
tutes that are funded by another nation within the framework
of a university is rather a questionable practice”. In June 2015,
the first European branch of the Confucius Institute was closed.

Currently there are two Confucius Institutes in Sweden (Lulea

6 J. Nye, Soft Power. Jak Osiggnac Sukces W Polityce Swiatowej — perswazyjne
Srodki oddziatywania politycznego (kultura, propaganda, dyplomacja), Warsaw
2007, p. 3-7

7 L. Zhou, Swedish university severs ties with Confucius Institute, available
[online]  https://www.scmp.com/news/china/article/1677976/swedish-uni-
versity-severs-ties-confucius-institute (accessed 10 March 2020)
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and Borlange), although similar cases of closing institutes have
taken place in Canada and the United States.

Europe still continues to be the continent with the largest
number of Confucian Institutes in the fleet of Hanban, until
the time of writing the article in March 2020 the United King-
dom is the European country with the highest number of insti-
tutes (17). A matter of time, therefore, was the emergence of the
Confucius Institute in Poland, which since the proclamation of
the People’s Republic of China has maintained very good rela-
tions with it, suffice it to mention the fact that the authorities
of the People’s Republic of China were the second (just after
the Soviet Union) to recognise the Central Government of the
People’s Republic of China with Chairman Mao Zedong at the
head, while establishing the diplomatic relations. In addition,
talks between the American side (represented by the then Am-
bassador Jacob D. Beam) and the side of the People’s Republic
of China (represented by Wang Guoquan) were held at the
Warsaw Myslewicki Palace to establish potential diplomatic re-
lations (as the US government had previously recognised the
authorities of the Republic of China in Taiwan as the sole head
of the Middle Kingdom). After the economic reforms of Deng
Xiaoping, foreign cooperation with Europe gained even greater
momentum, mainly due to the rapid development of the pri-
vate sector. The economic changes are striking, since at the be-
ginning of the economic reforms in 1978, according to Zhang
Guibin and Qin Zhong, only 140,000 people formed the pri-
vate sector in China, which, with a population of almost one
billion at the time, was a factor not exceeding a hundredth of

apercent®. And as for 2018. private companies already generated

8 Zhang Guibin, Qin Zhong, The development of private businesses in China,
Asia-Pacific Economic and Business History Conference. Responses to Envi-
ronmental Change, Melbourne 2008
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over 60% of China’s GDP’. The political changes at the turn
of the 1980s and 1990s in Poland also resulted in an increase

in the role of the private sector (in 1990 it generated 30.9% of
Polish GDP, and in 2005 this value increased to 66.2%').

The strategic location of the Republic of Poland in the
centre of Europe is also important for Chinese investors and
politicians. The “One Belt One Road” (Chinese: — 77— )
initiative deserves special attention in the context of economic
relations between the Chinese and Polish sides. It was inaugu-
rated by President Xi Jinping during his visits to Kazakhstan
and Indonesia in 2013. The project involves a wide range of
infrastructure investments, from the construction of roads and
rail networks to airports or seaports. The name refers to the Silk
Road (Chinese: 2222 %), which was a system of commercial
networks connecting East Asia (the beginning of the road start-
ed in Chang’an, the former Chinese capital, today’s Xi’An) and
the Mediterranean world from the 3rd century BC to modern
times. Poland is a country which, due to its central-eastern loca-
tion on the map of Europe, remains an important logistic hub
of the European Union, Christoph Szakowski, managing part-
ner in LogConEast, in an interview with Trans.INFO portal,
reveals that about 90% of goods imported from the People’s
Republic of China to Europe by rail are transhipped in Malasze-

wicze, a small village 5 km from the border with Belarus, one

9 Liu Ming, China’s private sector contributes greatly to economic
growth: federation leader, available [online] https://www.chinadaily.com.
cn/a/201803/06/WS5a9¢7735a3106e7dccl3fef8.html (accessed 10 March
2020)

10 M. G. Wotniak, Zmiany strukturalne gospodarki Polski po 1990 roku, ,Pra-
ce Komisji Geografii Przemystu Polskiego Towarzystwa Geograficznego” 12,

2009, p. 34
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of the largest dry ports in Poland and Europe''. In addition,
since 2013 there are rail cargo connections between Lédz and
Chengdu. Since the inauguration of regular connections with
the capital city of Sichuan, there has been talk of the need to
establish a terminal in £6dz dedicated exclusively to container
connections between Poland and China, so a Polish company
Hatrans established a joint venture with its Chinese partner,
which was to purchase the appropriate land and carry out the
planned investment. In order for the investment to be success-
ful, it was crucial to develop the plot of land belonging to the
Military Property Agency (Polish: Agencja Mienia Wojskowe-
go), which twice cancelled the tender for the aforementioned
land, and therefore the construction of the logistics hub did not
take place'®. Poland is slightly less attractive in terms of logistic
attractiveness compared to other Central European neighbours.
It is worth mentioning the data of the World Bank, which in
the Logistics Performance Index ranking places the country on
the Vistula River in the 33rd position, while e.g. Lithuania is
in the 29th position and the Czech Republic in the 26th po-
sition’. The European country which scored the best in this
ranking was Germany, which also remains the most important
trade partner of the People’s Republic of China among the EU
Member States (the value of imports and exports between both

11 M. Mackowiak, Wywiad TransINFO. Czy Polska jest niezbednym ele-
mentem w rozwoju Nowego Jedwabnego Szlaku?, available [online] https://
trans.info/pl/nowy-jedwabny-szlak-polska-niezbednym-elementem-118914
(accessed 10 March 2020)

12 A. Bartosiewicz, P. Szterlik, £2dd% na Nowym Jedwabnym Szlaku. Analiza
przypadku, ,Studia Ekonomiczne” 385, 2019, p. 99

13 World Bank, International LPI Global Rankings 2016, available [online]
https://lpi.worldbank.org/international/global/2016  (accessed 10 March
2020)
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countries reached 199 billion euro in 2018 - this is more than
in the case of trade with neighbouring France'®).

Summarizing the abovementioned data, it is not difficult
to say that Poland can be an interesting figure on the political
and economic chessboard of Europe, not only as a strategic gate-
way to neighbouring Germany, a local economic superpower.
The bridge that made a special exchange between Poland and
China possible is not any massive reinforced concrete structure,
but i.a. the Confucius Institute, which appeared in Krakéw in
2006. The decision to establish the first facility in this city was
not accidental. Since 2001, the Jagiellonian University in Kra-
kow has hosted the Department of the Middle and Far East
(now known as the Institute of Middle and Far Eastern Studies
of the Jagiellonian University), which offered the opportunity
to learn selected languages of the Far East, including Chinese.
The creation of this department was connected with the figure
of a visionary, Prof. Andrzej Kapiszewski, who was its first head.
It was on his initiative that the idea of creating the first Con-
fucius Institute in Poland was born, because at the beginning of
the new millennium sinology as a field of study existed only at
the University of Warsaw (at the Faculty of Oriental Studies)
and still remains the oldest Polish centre educating academ-
ic youth in Chinese language and culture since its establishing
in 1933). In the face of growing interest in learning Chinese,
the authorities of the Jagiellonian University signed an agree-
ment with the then Ambassador of the People’s Republic of
China, Yuan Guisen, on the establishment of the first Con-
fucius Institute. On the day of the opening ceremony, a state-

ment was signed between the Jagiellonian University’s Rector,

14 Mu Xuequan, China remains Germany’s most important trading part-
ner, available [online] http://www.xinhuanet.com/english/2019-02/18/c_
137831889.htm (accessed 10 March 2020)
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Prof. Karol Musiol, and the Director of Hanban, Mrs. Xu Lin,
on the establishment of the Institute, and on the day of the es-
tablishment of the facility, an agreement was concluded with the
Beijing University of Foreign Languages (Chinese: 1t 5% 4 H
K %). The second part of the opening ceremony took place
in the Campus of the 600th Anniversary of the Jagiellonian
University Revival, where the Institute’s office was opened and
a bilingual plaque was unveiled. In 2008 the Institute moved
to the Medical House (Polish: Dom Lekarski) in Krakéw,
at 4 Radziwiffowska Street, and continued its activities there
until 2018, when it moved to its newly renovated headquarters
at 2a Oleandry Street. In 2019, the facility was proclaimed the
Model Confucius Institute, and the Ambassador of the People’s
Republic of China, Liu Guangyuan, present at the inaugura-
tion ceremony, said that the Model Institute of Confucius is an
important flagship of Hanban and will play a leading role in the
development of further facilities around the world". Moreover,
it was the only institute in Poland to be awarded the title of the
Confucius Institute of the Year (December 2016).

The Confucius Institute in Krakdw, like other centres
in Poland, offers a wide range of activities related to the pop-
ularisation of Chinese language teaching. The offer includes
language courses at all levels. There are also courses in the form
of extra-curricular activities for schools. The Confucius Insti-
tute in Krakéw also organizes meetings for the youngest (panda
mornings and dragon hours), i.e. thematic workshops where
children learn about a selected part of Chinese culture, e.g.

about the tradition of brewing tea or about Chinese painting.

15 Hanban News, Confucius Institute in Krakow in Poland Holds Un-
veiling Ceremony of Model Confucius Institute and Launching Ceremony
for New Teaching Area, available [online] http://english.hanban.org/arti-
cle/2019-05/27/content_774208.htm (accessed 10 March 2020)

49


http://mostwiedzy.pl

Downloaded from mostwiedzy.pl

AN\ MOST

JAN CHMIELOWSKI

Students can take advantage of the offer of scholarship pro-
grams, which are implemented through the recommendation
of the Confucius Institute. Short and long-term trips are of-
fered for language courses and studies. The Confucius Insti-
tute offers as well Chinese language proficiency test, including
written HSK (Chinese: 318 7K F-Z1R), oral HSKK (Chinese:
PUE K E %K) as well as Youth Chinese Test (Chinese:
H/NEAEIGE ). There is also a library with a rich collec-
tion of texts about China and the Chinese language. Confucius
Institutes organize the talent show Hanyu Qiao (Chinese.
PAEHF - literally Chinese Bridge), which is aimed at foreigners
who want to present their knowledge of Chinese culture and
skills such as playing Chinese instruments or singing Chinese
songs. According to Hanban’s statistics, in the period from No-
vember 1 2018 to November 1 2019, 1804 students studied at
the Confucius Institute in Krakéw, the main part were primary
school students (630 people), 378 people took the HSK exams,
and 35 children took the Youth Chinese Test. There were 86
events (not including lectures and seminars) attended by 23185
people. 18 people took part in the scholarship offer, besides
there were organized two summer camps to China, attended
by 57 participants. The Institute is also active on various social
media (mainly through Facebook, where it published 519 posts,
and through Instagram, where it gathered a group of 458 ob-
servers). The annual page views of the website of the Institute
of Confucius are approximately 30,000'°.

China pursued its foreign policy on many different levels
- in the 1970s, so-called ping-pong diplomacy was conducted
with the USA, and today the authorities of the People’s Republic

16 Office of Confucius Institute, Beijing Foreign Studies University, Annual
Report 2019. Confucius Institutes & International Chinese Education: Prac-
tice and Reflections, Beijing 2019, p. 55
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of China are sending their Panda Ambassadors as proof of
friendship between different countries. In the case of Poland,
relations with the People’s Republic of China have been go-
ing very well since the beginning of the state’s proclamation in
1949, and Poland’s potential, especially in the logistics sphere,
makes the country a strategic partner for Chinese investors. The
growing number of Chinese tourists in Poland - in Krakéw
alone in 2018 they accounted for 0.37% of all visitors (which
gives about 12,210 thousand people), although this is not a sig-
nificant number, however compared to the previous year there
was a significant increase, in 2017 Chinese tourists accounted
for 0.17% (about 5,185 thousand people) of foreign visitors'”.
Chinese language is becoming more visible at major tourist at-
tractions, information brochures are printed in Chinese, and
the knowledge of the Chinese language is slowly ceasing to be
considered an exotic fad and impossible to master - thanks to,
inter alia, the activity of six Polish Confucius Institutes. The
role of the Chinese language as a potential lingua franca is cer-
tainly a question of discussion. Whether or not it will replace
English in terms of the number of non-native speakers (second
language speakers) is extremely difficult to predict, as English is
the official or semi-official language in more than 60 countries,
and as the second language is spoken by about 900 million peo-
ple's. However, it cannot be denied that the People’s Republic
of China is an economic titan, a country on which key global
decisions will depend in the future.

17 K. Borkowski (ed.), Ruch turystyczny w Krakowie w 2018 roku, Krakéw
2019, p. 17

18 Ethnologue, English, available [online] https://www.ethnologue.com/lan-
guage/eng (accessed 10 March 2020)

51


http://mostwiedzy.pl

Downloaded from mostwiedzy.pl

AN\ MOST

JAN CHMIELOWSKI
BIBLIOGRAPHY

1. Bartosiewicz Aleksandra, Szterlik Paulina, £6d% na
Nowym Jedwabnym Szlaku. Analiza przypadku, ,Studia Ekono-
miczne” 385, 2019, p. 99

2. Borkowski Krzysztof (ed.), Ruch turystyczny w Krako-
wie w 2018 roku, Krakéw 2019, p. 17.

3. Ethnologue, Chinese, Mandarin, available [online]

https://www.ethnologue.com/language/cmn (accessed 9 March

2020)

4. Ethnologue, English, available [online] https://www.
ethnologue.com/language/eng (accessed 10 March 2020)

5. Hanban News, Confucius Institute in Krakow in Po-
land Holds Unveiling Ceremony of Model Confucius Institute
and Launching Ceremony for New Teaching Area, available
[online]  http://english.hanban.org/article/2019-05/27/con-
tent_774208.htm (accessed 10 March 2020)

6. Jakhar Pratik, Confucius Institutes: The growth of
China’s controversial cultural branch, available [online] https://
www.bbc.com/news/world-asia-china-49511231 (accessed 10
March 2020)

7. Liu Ming, China’s private sector contributes great-
ly to economic growth: federation leader, available [online]
https://www.chinadaily.com.cn/a/201803/06/WS5a9e-
7735a3106e7dccl3fef8.html (accessed 10 March 2020)

52


http://mostwiedzy.pl

Downloaded from mostwiedzy.pl

AN\ MOST

FROM ESTABLISHING DIPLOMATIC RELATIONS TO HANYU QIAO ...

8. Mackowiak Maciej, Wywiad Trans.INFO. Czy Polska
jest niezbednym elementem w rozwoju Nowego Jedwabnego
Szlaku?, available [online] https://trans.info/pl/nowy-jedwab-
ny-szlak-polska-niezbednym-elementem-118914 (accessed 10
March 2020)

9. MuXuequan, Chinaremains Germany’smostimportant
trading partner, available [online] http://www.xinhuanet.com/
english/2019-02/18/c_137831889.htm (accessed 10 March
2020)

10. National Bureau of Statistics of China, China Statis-
tical Yearbook-1990, available [online] http://www.stats.gov.
cn/english/statisticaldata/yearlydata/YB1999¢/index1.htm (ac-
cessed 9 March 2020)

11. National Bureau of Statistics of China, China Statisti-

cal Yearbook-2017, available [online] http://www.stats.gov.cn/
tjsj/ndsj/2017/indexeh.htm (accessed 9 March 2020)

12. Nye Joseph Samuel, Soft Power. Jak Osiggnac Sukces
W Polityce Swiatowej — perswazyjne Srodki oddziatywania po-
litycznego (kultura, propaganda, dyplomacja), Warsaw 2007,
p. 3-7

13. Office of Confucius Institute, Beijing Foreign Studies
University, Annual Report 2019. Confucius Institutes & Inter-
national Chinese Education: Practice and Reflections, Beijing

2019, p. 55

14. Shi Dingxu, Standard Chinese, In: Chan Sin-wai et al.
(ed.), The Routledge Encyclopedia of the Chinese Language, New
York 2016, p. 723

53


http://mostwiedzy.pl

/\/\ MOST WIEDZY Downloaded from mostwiedzy.pl

JAN CHMIELOWSKI

15. World Bank, International LPI Global Rankings 2016,
available [online] https://lpi.worldbank.org/international/glob-
al/2016 (accessed 10 March 2020)

16. Wozniak Michal Gabriel, Zmiany strukturalne gospo-
darki Polski po 1990 roku, ,,Prace Komisji Geografii Przemystu
Polskiego Towarzystwa Geograficznego” 12, 2009, p. 34

17. Zhang Guibin, Qin Zhong, 7he development of private
businesses in China, Asia-Pacific Economic and Business Histo-
ry Conference. Responses to Environmental Change, Melbourne
2008

18. Zhou Laura, Swedish university severs ties with Con-
fucius Institute, available [online] https://www.scmp.com/
news/china/article/1677976/swedish-university-severs-ties

-confucius-institute (accessed 10 March 2020).

54


http://mostwiedzy.pl

Downloaded from mostwiedzy.pl

AN\ MOST

ZUZANNA KOPANIA
JAGIELLONIAN UNIVERSITY
ORCID ID: 0000-0002-5746-598X

MIANZI AND GUANXI

FROM A CHINESE

AND EUROPEAN PERSPECTIVE
IN THE 21T CENTURY

INTRODUCTION

In the Chinese Empire, normative law was mostly based
on local customs and rites'. As Henry C.K. Liu points out “ci-
vilized people are expected to observe proper rites” and “law is
a methodical standard for behavior in society?”. Any attempt
to mitigate certain habits and beliefs by law was not possible.
The Chinese people’s attachment to the custom, tradition

and morality known from neo-Confucianism remains almost

1 Z. Kopania, Proces powstawania Kodeksu Qing (1646 — 1912) i jego dziedzic-
two [in:] Rozwazania nad procesem stanowienia prawa w Polsce i Chinach na
praestrzeni wickdw Wybrane zagadnienia, 1. Szpotakowski (Ed.), £8dz — Kra-
kéw 2020, p. 178.

2 H.C.K. Liu, The abduction of modernity. Part 3: Rule of law vs Confucianism,
heep://www2 . law.columbia.edu/course_00S_L9436_001/2005/rule%20
0f%20law%20china%20confusican.pdf, (accessed: 27.07.2020).

55


http://mostwiedzy.pl

Downloaded from mostwiedzy.pl

AN\ MOST

ZUZANNA KOPANIA

unchanged even in the 21st century. This is why people selling
real estate on the secondary market in China are obliged to
inform the potential buyer before signing the contract that a
murder happened at the estate. This is due to the fact that li-
ving in a house where someone died is for a person attached to
tradition and old Chinese beliefs (spirit, as “what returns” was
very important and dangerous for the living) a heavy burden on
the psyche, and the property itself can be considered haunted?’.

As can be seen from the example above, in the People’s
Republic of China, tradition and customs remain extremely
important. Also for representatives of the youngest generations.
Awareness of this is key to understanding what to every Chinese
person, irrespective of whether he or she is the president of a
company operating in the international arena or manager of a
small cafe in Beijing, to which we want our goods to go, are
mianzi and guanxi.

This paper aims to introduce the reader to some of the
most important socio-cultural concepts in China, as well as to
show him how deeply embedded these concepts are.

MIANZI IN THE EYES OF THE OLD CONTINENT

Europeans associate saving face mainly with pride, dignity
or avoiding humiliation, and no one associates it with Asia or -
more importantly - with China. But they should. Phil Benson,
analyzing English-language written sources, came to the conclu-
sion that the term to lose face or to save face to English passed
directly from Chinese in the second half of the nineteenth cen-
tury and gradually began to be used also without Chinese or

3 S. Novaretti, Law and Tradition in a Socialist Market Economy: Haunted
House Litigation in China, Asian Journal of Comparative Law, Volume 10, Is-
sue 1, 2015, p. 137-151.
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generally speaking of the Asian context®. The Chinese expres-
sion ZJ (diulian), which means literally losing face, despite
its origin, and understanding this phrase in a similar way as in
China, has lost its roots in English language over the years and
has become a permanent part of it on its own’.

The analysis of literature and the press shows that in Eu-
ropean self-esteem the discussed “saving face” in difficult and
embarrassing, even humiliating situations is extremely import-
ant. Some, like Andrzejewski in his letters to Milosz, complain
that it is difficult to save a face with low circulation and sales of
publications®. Others talk about the importance of allowing the
interlocutor or colleague to save face in a difficult situation, so
that they do not feel uncomfortable with us and want to remain
in this relationship. And even - how one should maneuver, lie
and manipulate in order to come out of awkward situations

“with face™.

Some researchers equate “face” with the public image
that we work for and maintain for the sake of our position and
reputation. Erwin Goffman defined the face as our public im-
age that we want to build for the purposes of social relations.

Others, like Macgowan, analyze the “face” in Asian culture,

4 P. Benson, Ethnocentrism and the English Dictionary, Londyn, New York
2001, hteps://books.google.pl/books?id=yDiCAgAAQBA] & pg=PT288&lp-
g=PT288&dq=%22Each+wishes+to+concede+only+what+can+be+con-
ceded+without+loss+of+%27face%27.%22&redir_esc=y&hl=pl#v=one-
page&q=%22Fach%20wishes%20t0%20concede%200nly%20what%20
can%?20be%?20conceded%20without%20loss%200f%20’face’.%22 & f=false,
(accessed: 01.07.2020).

5 Ibidem.

6 J. Andrzejewski, Czestaw, Czestaw — jak okropnie trudno zachowaé twarz,
htep://wiez.com.pl/2017/08/18/czeslaw-czeslaw-jak-okropnie-trudno-zacho-
wac-twarz/, (accessed: 24.07.2020).

7 A. Robin, G. Kavet, Zachowaj twarz. Jak ktamac, oszukiwaé i manewrowaé
w trudnych sytuacjach, Onepress 2006, https://onepress.pl/ksiazki/zachowaj-
-twarz-jak-klamac-oszukiwac-i-manewrowac-w-trudnych-sytuacjach-andy-
-robin-gregg-kavet,twarz.htm#format/d (accessed: 24.07.2020).
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forgetting that they also have a deeply rooted concept in their
own culture®. It is rooted in a slightly different form and under-
stood differently, but as already discussed - it would not exist
without the Asian one.

St. Amant defines mianzi as “an individual’s external
public appearance”” while Cardon and Scott believe that “face

relates to a person’s image and status within a social structure'®”.

MIANZI IN THE EYES
OF THE MIDDLE KINGDOM

Mianzi is a Chinese expression for face, actually face-
saving. Behind it is an extremely important social and cultural
concept, on which interpersonal relations, and thus business
relations, are based. This socio-cultural construct is also defined

as “externalized social image”™!!

, “the respect, pride, and dignity
of an individual as a consequence of his/her social achievement
and the practice of it”"? and even “one’s reputation, social statu-
te, and the power to influence other in guanxi relationships™.

Taking care of the “face” of a business partner is common
and the donor usually expects a gesture of reciprocity from the

receiver. The appropriate way to give a face to the other person

8 M. V. Redmond, Face and Politeness Theories, https://lib.dr.iastate.edu/cgi/
viewcontent.cgi?article=1006&context=engl_reports, (accessed: 26.07.2020).
9 K. St. Amant, Considering China: a Perspective for Technical Communicators,
Technical Communication 2001, p. 387.

10 P.W. Cardon, J.C. Scott, Chinese Business Face: Communication Behaviors
and Teaching Approaches, Business Communication Quarterly 2003, p. 10.
11 X. Wang, G.J. Walker, 7he Effect of Face Concerns on University Students’
Leisure Travel: A Cross-Cultural Comparison, Journal of Leisure Research
2011, Vol. 43, p. 134.

12 T.K.P Leung, R. Chan, Face, Favour and Positioning-a Chinese Power
Game, European Journal of Marketing 2001, p. 1575.

13 Z. Chi, H. Seock-Jin, Guanxi Culture: How it affects the Business model of
Chinese firms [in:] The China Business Model: Originality and Limits, E. Paulet,
C. Rowley (Eds.), Cambridge-Kidlington 2017, p. 30.
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requires, among others, frequently mentioning your partner’s
achievements, not talking about business problems in public,
treating the person with appropriate etiquette. Giving gifts is
also welcome.

A perfect example of not saving face, lack of care for the
face of a partner in a relationship and frightening ignorance of
the essence of the mianzi, which has already been repeatedly
emphasized - is a socio-cultural concept that is an inseparable
element of social coexistence, is the misidentification of the an-
them of the People’s Republic of China during the ceremony
in The White House under President Bush. Before playing, the
anthem was presented as the anthem of the Republic of China,
thus identifying Taiwan, which China considers a province'“.

Another time, during Hu Jintao’s visit to the United Sta-
tes of America, his speech was interrupted by a protest from
the Falun Gong sect. It was a welcome ceremony at the White
House in 2006. The Americans did not consider it a scandal
because freedom of speech is one of the highest values there.
Regardless of whether it is used in a difficult political and diplo-
matic situation. However, for the Chinese it was an exceptional
neglect on the part of the President’s cabinet and an expression
of disrespect for the incoming head of state and country, repre-
sented by Hu Jintao. The next day Jintao was reportedly not
willing to negotiate delicate matters. The incident had a big
impact on the US — PRC relations at the time". Guanxi also
strongly affects whether or not China will prioritize coopera-

tion with a state'.

14 Q. Dong, Y.-F. L. Lee, The Chinese Concept Of Face: A Perspective For Busi-
ness Communicators, p. 402-403, http://www.swdsi.org/swdsi07/2007_pro-
ceedings/papers/401.pdf (accessed: 26.07.2020).

15 Ibidem.

16 M. Lubina, Russia and China. A political marriage of conveniance — stable
and successful, Opladen-Berlin-Toronto 2017, p.87.
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Over 16 million gay men in People’s Republic of China
are married to straight women'. According to Ren’s, Howe’s
and Zhang’s research, they, as well as gay men entering marria-
ges with lesbian women (a social phenomenon known as xin-
gshi, a “formality marriage”), enter those marriages in order to
maintain their mianzi. Not only their mianzi, but also their
entire families™®.

Some Chinese scientists believe that mianzi is inseparably
connected to guanxi, just as renging. And is even considered
“characteristically indigenous Chinese socio-cultural phenome-
na” since their unique roots in Chinese history'. But it should
be noted that a large consideration of “face” is universal but
should be perceived through its Chinese roots™.

THE CONCEPT OF GUANXI
AND HOW IT AFFECTS EVERYDAY LIFE OF EVERY
CHINESE

Understanding guanxi is key to understanding China, its
people and social relations. Many Chinese scientists believe that
social connections in China are so contextualized that guanxi

is not a term that can adequately translated by any “English-

17 Z. Ren, C.Q. Howe, W. Zhang, Maintaining “mianzi” and “lizi”: Un-
derstanding the reasons for formality marriages between gay men and lesbians in
China, Transcultural Psychiatry 2019, Vol. 56 (1), p. 215.

18 Ibidem, p. 219.

19 X. Qi, Face: A Chinese Concept in a Global Sociology, Journal of Sociology
2011, p. 279; X. Wang, G.J. Walker, op.cit., p. 133.

20 Ibidem.
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language equivalent of one word” because this entire concept
“is too culture specific”'.

According to Yanjie Bian guanxi “refers to a dyadic, parti-
cular, and sentimental tie that has potential of facilitating favor
exchange between the parties connected by the tie*””. Edward
Yiu-chung Lee and Alistair R. Anderson conducted a survey
that tested how Chinese entrepreneurs perceive guanxi and they
answers varied from “networking among people” and “get the
benefit that I could not get” to “guanxi decides everything and
your future” and “every business comes from business”. Every
respondent said that guanxi is important when starting a new
business with 51% of the respondents considering it very im-
portant and 27% quite important™. All of their respondents
were young and well-educated®.

Jin Guan suggests that guanxi “implies preferential tre-
atment given to the parties included in an exchange, in the
form of easy access to limited resources, increased access to
controlled information, credit grants, and protection from

»25

external competitors”® and that it is actually a system of favors

(renging). But the role of favors or gifts on their own should

21Y. Bian, The Increasing Significance of Guanxi in China’s Transitional Econ-
omy, 2010, https://artsandscience.usask.ca/sociology/documents/41st%20
Annual%20Sorokin%?20Lecture.pdf  (accessed: 20.07.2020); M. Parnell,
Chinese Business Guanxi: An Organization or Non-organization?, Journal
of Organisational Transformation and Social Change 2005, Vol. 2, p. 35;
E. Trojnar, Guanxi a inwestycje zagraniczne w Chinach, Problemy Zarzadza-
nia 2009, Issue 7 (3 (25)), p. 120

22Y. Bian, Guanxi [in:], International Encyclopedia of Economic Sociology,
J. Beckert, M. Zafirovski (Eds.), London 2006, p. 312.

23 E. Yiu-chung Lee, A.R. Anderson, 7he Role Of Guanxi In Chinese Entrepre-
neurship, Journal of Asia Entrepreneurship and Sustainability 2007, Vol. I1I,
Issue 3, htep://www.asiaentrepreneurshipjournal.com/AJESIII3Anderson.
pdf (accessed: 20.07.2020).

24 Ibidem.

25 J. Guan, Guanxi: The Key to Achieving Success in China, Sino-Platonic
Papers 2011, p. 1.
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not be overestimated because the clue is to answer the needs of
the potential gift or favor receiver. One can always decline an
invitation to a banquet or not accept a gift but a tailored gesture
can go a long way in creating such a relationship®. Considering
that Chinese consider it highly important to return any renging
and they expect other parties of the social system to do the
same, guanxi can actually be considered a system that is cultiva-
ted by the exchange of the currency that is renging”.

Yuanging Li, Ngoc Pham and Hongxin Wang, following
into footsteps of Park and Luo, Leung, Szeto, Wright and
Cheng, define guanxi as a “special type of personal relationship”
or as informal interpersonal ties that rely on the exchange of
gifts, favors and banquets, reciprocal expectations and obliga-
tions®®. Each tie opens a new road ahead of you®.

CONCLUSIONS

Understanding the role of mianzi and guanxi in the eve-
ryday life in People’s Republic of China is crucial in travelling
there, emigrating, starting a business or creating a business or
personal relationships. Creating deeply-rooted and favor-based,
in-depth relationships is key to creating one’s own “network”
of “roads to take®”” or in other words — possibilities and oppor-
tunities that are created by having personal relationships with
people of different backgrounds and “networks” of their own.

26 Ibidem, p. 8.

27 Ibidem, p. 1; E. Trojnar, op.ciz., p. 121.

28 Y. Li, N. Pham, H. Wang, Keeping or Losing Face? How Mianzi Effects Di-
rect Selling Under Chinese Culture, https://decisionsciences.org/wp-content/
uploads/2017/11/p1292129.pdf, (accessed: 27.07.2020).

29 J. Guan, op.cit., p. 10.

30 Ibidem.

62


http://mostwiedzy.pl

Downloaded from mostwiedzy.pl

AN\ MOST

MIANZI AND GUANXI ...

To some Western people understanding those socio-cul-
tural concepts may be difficult®. After all, it is a complex phe-
nomena that is deeply rooted into Chinese culture. But, as Lau
and Wong point out — “concern for face is not solely an “Asian”
phenomenon, as it is found in individuals from all societies and
ethnic groups™?. Brown and Levinson also argue that under-
stating someone’s “public self-image or face” knows no bor-
ders and is something that is somehow universal to all social

interactions®.
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DOCUMENTS — HONORIFIC
PREFIXES IN LEGAL NOTES (

I 41F), APPLICATIONS (Hii%

+;) AND APPLIES (_EJRIR)

In recent years, the Chinese for special purposes has be-
come one of the major foci in studies of Chinese language
use and translation. Communication is a social process influ-

enced by the orientations of interpersonal relationships and
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philosophical foundations'. Politeness in China is deep-rooted
in cultural values and ideology. It also concerns the perception
of power relations, concept of self and other, and understand-
ing of relationships®. Courtesy serves to achieve harmony and
results from L /i — the respect expressed by words and deeds.
The meaning of / covers rituals and etiquette, civil rights and
customs, norms of moral conduct and ethics in thinking, feeling
and acting’. It can be traced back to Confucius, whose teaching
has become part of the Chinese language and way of thinking.
One must speak properly and appropriately*. Etiquette and for-
mality can be expressed verbally, for instance by honorifics.
The language politeness shows the relationships between
participants of language situations’. Power sharing is highly re-
spected and visible in relations between authorities and people.
This kind of hierarchical politeness system may be widely reco-
gnized among government and educational organizations and
business entities, in which the speakers resort to different po-
liteness strategies®. Honorifics convey important information
on people and their relationships in written text as well”. Ac-
cording to Huszcza® among the East Asian languages, that had

been formed in the Confucian tradition, Chinese (a language

1 M. Hui, M. Meng, Y. Hui, A Cross-Cultural Analysis of Honorifics in Mod-
ern Chinese and American English, “Across-Cultural Communication” Vol.
12, No. 11, 2016, p. 7.

2 Y. Pan, Politeness in Chinese Face-to-Face Interaction, Stanford 2000.

3 X. Yao, Konfucjanizm. Wprowadzenie. Krakéw 2009, p. 193.

4 Vide: D. Cao, Chinese Language in Law. Code Red, Lanham 2018, p. 3.

5 R. Huszcza, Honoryfikatywnosé. Gramatyka. Pragmatyka. Typologia, War-
szawa 1996, p. 51.

6 G. Liang, J. Han, A Contrastive Study of Disagreement Strategies for Polit-
ences Between American English and Mandarin Chinese, “Asian EFL Journal”
Vol. 7, No. 1, March 2005, p. 1.

7 D. Xiong, J. Xu, Q. Lu, F. Lo, Recognition and Extraction of Honorifics in
Chinese Diachronic Corpora, In: H. Su, T. He (Eds.), CLSW 2014, LNAI
8922, 2014, p- 306.

8 R. Huszcza, Honoryfikatywnosé.. ., p. 242.
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that started this tradition) has the least-developed grammatical
and lexical categories of honorificativity.

This work is an attempt to investigate honorific prefixes in
address titles, which occure in Chinese administrative and legal
texts. In order to know more about Chinese language for spe-
cial purposes the study was intended to investigate if there is the
inequality of communication roles resulting from the authority

whose courts and offices are representatives’.
THE RESEARCH CORPORA

The research corpora encompassed Chinese administrative
and legal texts. The study aimed to investigate personalized and
personal communication situations, documented in statements
addressed to someone'’. Statements addressed by the person-
alized sender to the administrative institutions or court were
also analyzed. The authors analyzed around 200 texts written in
language for special purposes — different types of administrative
and legal notes, applications, applies G 115 tongzhishu, H1
i shenqingshu, FVRIR shangsuzhuang).

Administrative language is the language of official docu-
ments, related to the activity of offices or other administrative
bodies and issued by an office or by a person that communicates
with another office, or between two administrative institutions
(or: two offices). The main features of administrative language
are: rigidity and formality. The term ,administrative language”

(23X gongwen) refers to the entire extended'" yet open group

9 Vide: M. Hadryan, Demokratyzacja jezyka urzedowego. Wspdlezesne tenden-
cje polityki jezykowej w Szwecji i w Polsce, Poznari 2015, p. 162.

10 T. Gizbert-Studnicki, Jegyk prawny z perspektywy socjolingwistycznej, Kra-
kéw 1986, p. 54.

11 X. ShufTEHE% (Bd.), Gongwen xiezuo fanlie daquan NEERI)K
4%, Beijing 2016, p. 2.
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of statements related to the sphere of lawmaking and its ap-
plication, administrative activities and various institutions with
function based on legal principles'?. Legal language ((E1H1E &
faliiyuyan) is the language of legal authors, legislators, judges,
administrators, advocates, professionals who are not lawyers
properly so-called (jury-members, lay judges, administrators)
and citizens who write their own wills or other documents fol-
lowing a model form". It is considered as s a formal variant of
the ordinary Chinese language'* and authoritative and restra-

ining medium of law".

HONORIFIC PREFIXES IN CHINESE
ADMINISTRATIVE AND LEGAL TEXTS

Honorific is an expression or title used for the purpose
of establishing and maintaining various interpersonal relation-
ships'®. From ancient times to the modern age, many honorifics
have changed alongside the transformation of political systems
and development of economy and culture. The complexity of
the administrative systems and the variety of the honorifics used
throughout history make it difficult to identify honorifics'.

Chinese legal and administrative language contains hono-

rifics, which convey formality and politeness. Courtesy means,

12 M. Wojtak, Gatunki urze¢dowe na tle innych typéw pismiennictwa uzytkowe-
go — zarys problematyki, In: E. Malinowska (Ed.), Jezyk, prawo, spoleczerstwo,
Opole 2004, p. 131.

13 H. Mattila, Comparative Legal Linguistics: Language of Law, Latin and
Modern Lingua Francas, Farnham 2013, p. 1-2.

14 J.]J. Song, The Oxﬁ)rdHandboak of Linguistic Typology, Oxford 2010, p. 4.
15 J.Du *i%*ﬁ, /fﬁln =%, Shanghai 2004, p.1.; L. Song Lei K,
DO HLIZ 1 5 2. Beijing 2010, p. 4.

16 M. Hui, M. Meng, Y. Hui, (2016), A Cross-Cultural..., p. 7

17 D. Xiong, J. Xu, Q. Lu, E. Lo, Recognition ..., pp. 305-306.
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inter alia, modesty and respect'®. Gu formulated the principles
of courtesy, i.e. the principle of self-denigration, addressing,
tact and generosity. The self-denigration maxim consists of two
submaxims:

i. denigrate self and

ii. elevate other®.

The principle of self-denigration may be observed in state-
ments addressed to courts and offices.

The principle of addressing is to address an addressee using
the appropriate title. The term "title" refers to names of profes-
sions, clerical positions or proper names and surnames, as well
as terms describing relations, as well as the so-called address
politeness markers®. Forms of addressing depend also on the
attitude towards an addressee . The author of a statement can
depreciate his own value in relation to the addressee of the sta-
tement, to show him full respect. The language etiquette ob-
served in contemporary official texts shapes relations between
an addresser (sender) of a statement and an addressee (receiver).
The language courtesy applied in citizen's statements to courts
or offices shows that addressers accept inferiority in relation to
addressees and thus show them respect.

Different honorific prefixes used in official texts provide
addressees with a sense of superiority over citizens. Honorific
prefixes take the form of both honorificative, address vocab-
ulary and personal pronoun?®'. The noun appellative honori-
fics include general appellative honorifics, kinship appellative

18 Y. Gu, Politeness Phenomena in Modern Chinese [in:] Journal of Pragmat-
ics 1990/14, 1990. pp. 248-249.

19 Y. Ma, The Study of the Chinese Speech Act, [in:] Intercultural Commu-
nication Studies XVTI: 1. 2008. . 211.

20 Y. Gu. Politeness.... pp. 248-249.

21 Vide: R. Huszcza, Honoryfikatywnosé..., p. 28. Honorific forms also take
adjectives and verbs, which are enriched with prefixes and suffixes (vide: ibi-

dem, p. 74).
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honorifics, sub-kinship appellative honorifics, rank appellative
honorifics, aged appellative honorifics, professional appellati-
ve honorifics, and diplomatic appellative honorifics. They are
addressed to persons®. There are also expressive honorific mor-
phemes, which are used to modify things or actions™.

The honorific modifiers observed in research corpora
include:

 the prefix5t gui and

o the prefix A ben.

The honorific prefix 5 gui (honorable) is related to the
concept of BtM& guijian (worthy, honorable poeople with
power and money). This prefix is used for persons and other
things such as 5118 guiguo and Uitk guibao affiliated to the
addressee for the purposes of formality and respect, as well. The
pronoun 51 replaces the pronoun ‘your’. The honorific prefix
A ben, rooted in imperial bureaucracy, occurs in contemporary
documents for the purpose of formality and respect. It refers to
oneself with the third-person descriptor, or for things afhliated
to oneself, i.e. A ] bengongsi (our company). The prefix 4
occurs also with the abbreviated form of the noun, i.e. %Pt
benyuan ** means ‘a court’ and functions as the address name
of the addressee of a document®. What is interesting the name
of the citizen as the addressee is formulated with the regular
second-person pronoun /& 7i, not replaced by the honorific
second-person pronoun #& nin. The hierarchy of an authority

22 M. Hui, M. Meng, Y. Hui, (2016), A Cross-Cultural..., p. 7-8.

23 Tbidem. p. 9.

24 S. Zhu FiFix, Shangshi shenpan shiwu jineng [BE e E]
fi£. Beiiing 2013, p.179.

25 In legal texts the prefix A functions very often as a demonstrative pro-
noun, vide: H. Wang Fif. Hanyu xuci cidian VA R 1] ] L Beijing 1992,
p. 15, i.e. T2 HEAE AL A5 A WS BAT R S5 VR R
Y. Sun, Y. Han FMEE, 5647, Guoji huowu yunshu shiwu yu anli [E bR B nis
HiSE 455 24, Beijing 2009, p. 300.
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above a citizen is reflected in language.
HONORIFIC PREFIXES IN CHINESE NOTICES (i %1-15)

The Chinese term ,notice” CGEEIT) tongzhishu, R
B tongzhidan) refers to a document that contains relevant
information. The content of the notice generally include the
object of notification, the main message, the payee — if necessary,
and the date. In everyday life, common notices include various
types. In this paper, authors have analysed different types of

‘Notice of Termination of the Administrative Reconsideration’

(ﬁ BRI 2 E1E A1), ‘Suspension of Business Notice” (5

MV B 1), ‘Notice of Dunning’ (f#CE %14), ‘Notice
of Arrears of Property Fees' (R¥)MLZiH%1+h), ‘Notice of
Payment of Arrears of Property Fees” (ffE 25 R 40V, 9t i 1 45),

‘Notice of Suspension of Production and Rectification” (4V

P BB AN (F£HR) ), ‘Notice of Disciplinary Warning
to Employees’ (D& T4l {5 @ A115) and ‘Notice of Bids
Winning’ H #5318 K15 and different types of notices written in
a court during civil procedure.

The honorific prefix 4% occurs in the address name of the
addressee of a document, when referring to:

i. ‘the man’ AN N benren, i.e.:

BAE LR H B A NKSLPRTEIL, MBI Ak
MR G AR RAE R

ii. ‘the court’ ABi benyuan, i.e.:

(...) CHBIHEHEHE NPT FTR OR
BAD (L) (RED B9 —%, A (L) ARZEET
()5 G A G BFFRIC.) 5 REHIR g B
A, MABEHIE Y, AEEC s A (NRERR
2 HE AN ),

75


http://mostwiedzy.pl

JOANNA GRZYBEK, MARIA SZTUKA

/\/\ MOST WIEDZY Downloaded from mostwiedzy.pl

or

iii. ‘the authority, the institution’ ALK benjiguan , i.e.:

YRR SIRIIA AT A A, AN K A N Rk R
SREIAT . CREEAESE )

However, most of the analysed documents contain the
regular second person pronoun % in the address name of the
addressee. i.e. YRELNL nidanwei (your unit), which corresponds
with the first person pronoun X wo, i.e.: FH Ly, FJF), FAT,
ﬁiﬁ, ie.:

Hun 24 B VR NI RAT B T, MR e
BRI BRI, CHUIR 55 AT ELE YRR

WG (R SaEFIEHINE) B=1Iu5%
MRE, RAILZIESINFR AL, BT AIRIETT L L
15, IFEE TN AT B T4 N 2O, Ve B
EHIEASUER, AFERAGHE . (S EHE R
1)

FATATy, XA TR WUIRSS 0T
B ERIRO

IR AREATD AR CH FR B NI BARAT BT
) FEEFATERE AR, FIOMRED P2, (T
=R SR GFIIR LRV )

PRE 1 xxx (5MZEE) M, Kb
xxxxfExx Hxx HEE (o o o ) (FMEYFAS@E A D

R AE A A T8 045 i B H A T AR g kb A S 52 B
Pexxxgo. (RMZYRIA BRI

DRl AR 8 287 601 7 (45 P T Y e B 2 ) it A PR 2 ) 4
WAFAEE R Z el RIRERIIAEMZH, SLAfE
PR, YR SEAHSCHE I, AU UCE e T PR A
CAlb s P B iE A (FEAR)D
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The honorific 5% gui occured only in administrative no-
tices when referring to ‘a company’ (5% 1)) (literally: ‘your ho-
nourable company’), ‘a factory’ (/) ), or ‘a unit’ (5t H L)
as the addressee of a document. The person pronoun X wo is
often used when referring to sender of a notice, i.e.: A -

terally: ‘my company’).

Wt S A RIS AT, Al e A R E (504
JE ) ] Bt w18 R B L 2 R BURH DGV A e, B, B
AT BB AR IRIA T W R KBk, R\« &
fEFCGEEBEA) .

R SR E] SRR, B E M, S3REE
SRBFEVER R Of—: MEFIEFT )

WEEBE R P, BAEDEREIE 7R T RIRR. (R
SYN|RSLRIIRED!

e wAEIL G R RSIR KK iR R
FHRITERICAT R AT (% sxxxs FFFAT: xxxx
s BT xxxx) o (R MEFIEZNT)

WIARFARTE DL, B AR T 5 xxx R R o (
fEFE AT )

Z FEHIE, BRI ART T (K5
) MR, Rfi: fEGuEEnf1)

(...) &N, fkp e e i AREA,
IANRMm__ TCSEAT, ZEAANE .
Hoasm (=)

R RN SEE TS EIMNE) =1Lk
e, RIEHE S INER AL, IS KL 5T 2
1E, FH4A THR AT B T154% 0 EOERT, AR UFE R
HEIGTEANBUER, NERA G . (B 5 i A
1)

WEBE R B, WA IR BB TR TR RN . (R
Yol g s 4 )
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BEHMEKTATEIR) T, w7 R RS,
FGEFF)

However, the person pronoun i occurred as well in a

context marked by formality, i.e.:
I CAREATD AR R R A BARAT BT
) RMEATEE R, BIMKZEC 2. (T

R B EAD
DR A2 337 8] I 0 P T 1 e e ) it A PR 2 W) £
WAFFE R K2R, RAREEIIAmmM H, LS

PR, YR SEAHOKHE I, AU ST IRE A .
ol g P Bt S 4D

HONORIFIC PREFIXES IN CHINESE APPLICATIONS (FH1E 15 )

The Chinese term H1GH)  shengingshu (an application)
refers to a type of document, used by individuals or groups
to express their wishes and make requests to courts, organiza-
tions, agencies, enterprises, institutions or social organizations.
The application form has a wide range of uses. The application
form is also a special type of correspondence. It is also a tool
for expressing expressions like ordinary correspondence. The
application requires discussion on a case-by-case basis and the
content must be simple. There are many types of different ap-
plications, and the common ones are applications for member-
ship and party membership.

The honorific prefix 4 is used in some applications when

referring to a court 4<F% to rank its authority, i.e.:

Hig AT i A H 1 ASBE 4
HIE, T RO L i T AR 0T LA RDE B

However, the use of prefix 4% is not regular. The prefix /&

is also used when referring to a court (RF5).
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PREEEYF, IRBECAZS 2B (RFMUFHIH)

The person pronoun X is often used when reffering to

sender of a notice, i.e.:

kAR R Hid B RN, BINI2X 0 W
X s kb B R

B - b FRABER Hid BIER AR, BATEX
Sy RHE s AN B RIS

AR THEWHE FER TR %, Rk
T F10H10H%ZH.

HONORIFIC PREFIXES IN CHINESE APPEALS ([ 1F, FifF)

The Chinese term shangsu bV (appeal), also known as
FH1/£2¢ refers to appeal filed with the People’s Court at the next
higher level in two different situations: i. if a party refuses to
accept judgment ( panjue F#|H) of the firs-instance People’s
Cour awarded in either contentious or non-contentious civil
procedure; ii. if a party refuses to accept a ruling (caiding 7€)
of the first-instance People’s Court awarded during contentio-
us or non-contentious civil procedure.

The administrative appeal xingzheng shangsu zhuangiTEL
FUFIR means, that the parties of the administrative lawsuit
are dissatisfied with the administrative judgment or ruling of
the first instance of the local people's courts at all levels, and
within the statutory appeal period, the parties appeal to the pe-
ople's court at the next higher level, requesting the revocation
or change of the original written judgment. Article 85 of the

"Administrative Procedural Law" stipulates: "A party who refu-

ses to accept the judgment of the first instance of the people's

26 J. Grzybek, X. Fu, Contrastive Parametric Study of Legal Terminology in
Polish and Chinese Application of Parametric Approach to Comparison of Legal
Terminology between Polish and Chinese for Translation Purposes, Poznan 2017,
p. 94.
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court shall have the right to appeal to the people's court at the
next higher level within 15 days from the date of service of the
judgment. A ruling has the right to appeal to the people's court
at the next higher level within ten days from the date of service
of the ruling. If the appeal is not filed within the time limit, the
first judgment or ruling of the people's court has legal effect”.
The parties must exercise the right of appeal and file an appeal
without the object of the appeal, that is, the judgments and
rulings of the first instance of local people's courts that have no
legal effect. The appeal shall be filed through the people's court
of the first instance. If the parties appeal directly to the court
of second instance, the court of second instance shall transfer
the appeal to the court of first instance within 5 days according
to law. After the appeal is accepted, the case enters the second
instance proceedings.

The honorific 7t occurs when reffering to a court, i.e.:

BOVERE: TER: BUERE AP T N VAP (2xx3) T
T 7550005 SATBOA RASFI P, BB IR AN T2 (
P ATHRT (2x3) 53425 (N ZATEUL TR E 1) 1k
€, PISCRE EIR AR — 8 AT ELEVRE R . REITELL
PRIRVEAD) .

5t: W BH A BRI E SR MR B (B
FHEUINEr H 3 S E 0)

However the prefix /% occurs also in a context marked by asym-
metrical role-relationships and formality, i.c.:

EUREE VR v 74890 YR NI EVERGGE, I8 TER
EYR AR TAE N ST EURBUR 4504, A IEHAT IR,
Rk CATBORIATLD) #5585 2 ME, [AREL VR, 153K
WL IEM BRSSO IEA e, JFock], STRi b
PN RGN 2 5r iR k. ATELEYRRTESO
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SUMMARY

When addressing one’s superiors, Chinese have traditio-
nally used language that is more respectful than that used for
people of “lower status”. The analysis of selected documents
leads to the conclusion that honorific prefixes, which occur in
Chinese official texts serve to express hierarchy and courtesy.
The language etiquette observed in contemporary official texts
shapes relations between an addresser (sender) of a statement
and an addressee (receiver). The language courtesy applied in
some citizen's statements to courts or offices shows that addres-
sers accept inferiority in relation to addressees and thus show
them respect. In turn, the directive features of notes addressed
to the citizens by administrative offices or couts testify to the
superiority of authority over subordinates reflected in the lan-
guage of the documents.

The data and analysis of selected administrative and legal
documents were to focus on the way Chinese employ honorific
prefixes 5t gui and 4% ben as politeness strategies in official com-
munication, by using prefixes. Although Chinese has evolved a
complex system of honorifics to designate relationships® ad-
ministrative and legal notes, applications and applies do not
contain many honorifics. However the research corpora con-
tain other types of expressive honorific words and phrases, and
sentences, such as: I HIVE, RRULCIEAN ; BUSF; ST
JII25 24, etc. Indeed the study of honorificativity in Chinese
language for special purposes, especially in administrative and
legal documents, is a valid and fertile field of further research.
Understanding the Chinese notion of politeness can provide

guidance in the observation and study of Chinese legal language

27 Vide: M. Hui, M. Meng, Y. Hui, (2016), A Cross-Cultural...

81


http://mostwiedzy.pl

Downloaded from mostwiedzy.pl

AN\ MOST

JOANNA GRZYBEK, MARIA SZTUKA

and administrative language. One of the factors that influence

language use such as the authority whose courts and offices are

representatives need to be considered in further study.
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CHINESE AND WESTERN
LEGAL TRADITIONS

— A LEGILINGUISTIC
COMPARISON

Law is considered by many the main factor serving to re-
gulate human relations. Ever since deep antiquity, legal norms
have enabled people to put their lives into order. It is the ulti-
mate tool through which the ideas that a society has, concer-
ning its internal organization, are realized. That is why it is usu-
ally one of the first cultural tools to be created by society®. Thus,
it is not surprising that the rich history of Western and Chinese
civilizations have led to the development of complex and abun-

dant legal heritage. This work aims at comparing this vast legacy

1 Research assistant in Subproject BO1: "Literary Forms of European Legal
Culture in Poland, Russia and the Ukraine. Research on Law and Literature
of Central- and Eastern-European Societies in Comparative Perspective” at
the University of Miinster, Germany.

2 ]J.W. Simonton, On the Origin and Nature of Law, 7he Yale Law Journal,
Vol. 11, No. 4, pp. 198.
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and showing the often astonishing similarity, as well as serious
differences, often neglected in many discussions.

In over 3000 years of its culture’s and history’s existence,
China has developed many profound and insightful concepts,
in philosophy, as well as other branches. What is particularly
worth mentioning, is the extraordinary abundance of terms in
the Chinese language that refer to what in the west is generally
understood as ‘law’. This is especially interesting, since usually,
as Deborah Cao mentions, quoting Yan Fu “[...] the Chine-
se language has the most instances in which several ideas are
expressed by one word, but in this particular case the Chinese
language has an advantage over Western languages.”™

In Chinese, the concept of law can be realized through at
least four distinct notions: B, %L, %, fil. However, even
more denominations can be distinguished, such as a very pri-
mal Jf], and a quite modern . It is vital to explain the subtle
differences present in those concepts.

B, broadly explored by Confucianism, stands for order,
a natural law of source that links all of the people together and
is unchangeable, usually divine. These are the rules of nature,
the most primal ones that govern the flows of rivers, rising of
the sun and, according to some, they should also govern human
relations®. The concept is quite similar to that of the western ius
naturale, the law of nature. This idea will be further explored
later.

AL stands for rites, not only in a religious sense but also as
a guidebook of sorts as to how a human being should function
in a society. Those are the rules of conduct, of what should be

3 Deborah Cao, Chinese Law: a Language Perspective, Routledge, 2016.
4 Kyung-Hee-Nam, Li (), or Ritual Propriety: A Preface to a Confucian
Philosophy of Human Action, Diogenes, 2015, Vol. 62(2), p. 80.
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considered as a behaviour in accordance with what is consid-
ered right by the society and which behaviour would violate it.

% can be seen as the opposite of Z to some extent, as
the human-made positive law’. It stands for the legal norm,
the binding force of the law, its authority, in other words, the
“standard of what’s right and wrong” as mentioned in the ‘An-
nals of Lt Buwei” when the story of Deng Xi, a governor of the
State of Zheng is being brought up:

[Deng Xi] made an agreement with people who were
involved in criminal cases...[Subsequently] wrong was
taken to be right and right was taken to be wrong.
There was no standard for what was right and what was
wrong...For those Deng Xi wanted to win, they would
win and for those he wanted to be found guilty, they
would be found guilty. Zi Chan [the Prime Minister of
Zheng] had Deng Xi executed. Following that, people
were made obedient, right and wrong were made cer-
tain and the laws (7:4%) were enforced.®

We can read from this excerpt the importance of clearly
regulated laws, it shows that sometimes knowing what’s wrong
and right according to the %L is not enough, people need guid-
ance as to it. This was the very essence of the argument between
the Legist and Confucian schools of legal thought, which will
be covered in more detail later. Quite interesting is the history

of this character. In very ancient Chinese the character took the

i

following shape:

5 Chad Hansen, Fa (Standards: Laws) and Meaning Changes in Chinese Phi-
losophy, Philosophy East and West, Vol. 44, No. 3 (1994), p. 452.
6 Deborah Cao, Chinese Law...
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As is usually typical of Chinese characters, it conveys an
impressive amount of information. It is necessary to show it in
a slightly bigger font to distinctly discuss all of its elements. The
water key of the character traditional depicts order and harmo-
ny, the most vital values in Chinese society. The main element
of the old character consists of /&, the old realization of Jf##Z
meaning an ancient unicorn-like animal in Chinese mytholo-
gy considered the guardian of order and justice, the servant of
2, the semi-mythical creator of the judicial system in an-
cient China’. This solidified the concept in the world of the
divine. Underneath, the commonly used character Z= can be
seen, which means “to go” in present-day Chinese. However,
scholars speculate that in ancient China it also had the mean-
ing of flexibility, much needed in legal order, as well as that of
“getting rid of someone”, which gave it the more down-to-earth
element of imposing justice by punishments. The meaning of
art and method is important as well, as it shows the necessity
for lawyers to be experts and artisans of their art of legislature®.

14 means the written law, the statute, that is the form
through which the 72 is realized and made known to people.
That is why in modern Chinese the word for law, for ‘the meth-
ods of correct legislature’ and the legislature itself is the combi-
nation of those two characters: 713,

fill is the word denominating control, a system of regula-
tions, governance. It is associated with administrative norms.

Finally, the character Jfl. Lawrence J. Howell, in his Et-
ymological Dictionary of Han Chinese Characters, writes that
the radicals of this character depict, respectively a handcuffed

7 Huang Weijia, Liu Jue, On the Character 12, The World of Chinese: China
Dispatch — Law, 2015(4), access (31.08.2020), http://www.theworldofchi-
nese.com/2015/07/on-the-character-%/

8 Huang Weijia, Liu Jue, On the Character V2.
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person (JT) and the radical of a knife (/J), well depicting the
meaning of punishment.” The knife is not a mere simplification,
it is strictly connected with the fact that the early understand-
ing of law in China was strongly focused on harsh corporal
punishments.

When it comes to European understanding of the law, the
main contribution came from the heritage of ancient Greek
and Roman civilizations. The dispute about the shape of the
law was already prevalent in VII century B.C. when a newly
elected Archont of the city of Athens ordered the old customary
law to be written down and enacted'. Similarly to what has
been observed in case of ancient Chinese tradition, the primi-
tive customs of the Greek were also extremely harsh and brutal,
so far as to the term ‘draconian laws’ becoming the metaphor
for harsh regulations in English and most European languages.
However, the perception of law quickly shifted towards more
complex regulations, steering away, but by no means abandon-
ing the old harsh punishments of old. After Dracon came So-
lon, who took these laws and ordered into a solid, much more
mature corpus of laws. What is worth mentioning about these
reforms is the abolition of slavery and the cancellation of debts.
Also, the judiciary system was quite developed and can be con-
sidered the earliest institution that resembles present day-ju-
diciary system. Ancient Greece is also known for creating the
first premises of democracy, much more direct and straightfor-
ward than we know today but with a huge influence on modern
western civilization. The institution of Ostracism, the process

in which it has been decided in a public vote that a certain

9 Lawrence J. Howell: Ezymological Dictionary of Han/Chinese Characters,
2016

10 F. Carugati, G. K. Hadfield, B. R. Weingast, Building Legal Order in
Athens, Journal of Legal Analysis, 2015, 7(2), p. 297-298.
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citizen should be banished from the city for ten years. This was

a political mechanism aimed at controlling outstanding person-
alities deemed too dangerous for the stability of society''. This

pursue of stability and harmonious society is a thought close to

the general idea prevalent in Confucianism, an ideology that

influenced the Chinese thought for ages and which will be dis-
cussed later.

Next came the heritage of the Roman Empire, one that
constitutes the heritage of present-day legal civilization in
Western Europe. The level of sophistication achieved in those
times was unprecedented. What is especially important and
considerably different from Chinese tradition is the vast devel-
opment of civil law. Not many cultures of that time put so
much attention to organizing mutual human relations without
direct relation to the interest of the governing power. The func-
tion of law has broadened to one that is exposed today as one of
the most dominating — that of regulating the life of people from
a much broader perspective than merely that of the criminal
law. Before, the legislative power, in whatever form, felt mostly
the need to penalize behaviour that would directly violate the
order imposed in the society. The penalties where harsh and
borne the deterrent function, that is that of harsh and brutal
punishments aimed at scaring people away from breaking the
law. Opening the legal thought for more complex and sophis-
ticated institutions can be considered a huge breakthrough.
Nowadays, many provisions of the Civil Law are almost the
same as those developed by the Romans.

Taking language under the scope, Roman legal thought
also introduced a linguistic distinction of law, however not so

multi-layered as the Chinese one. The most known division in

11 Sara Forsdyke, Exile, Ostracism and the Athenian Democracy, Classical
Antiquity, 2000, 19 (2), p. 235.
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Roman law is the one suggested by the Jurists, a group of le-
gal scholars. They define 7us as ars boni et aequi (Ulpian), that
is “art of good and fair”. It is the source of justice, that what
is appropriate and right. In fact, ‘right’ is often the word that
is suggested to be a more suitable translation of this concept
than ‘law’?. By this, it seems similar to the meaning of both
#E and fL. Lex, on the other hand, is said to mean the legal
regulations put forth by the people, the ‘law in action’ and law
in the statutes, the realization of the ius. Interestingly, Cicero,
a famous Roman scholar, twists those meanings and sets /lex
as the highest reason, inherent in nature, which orders what
ought to be done and forbids the contrary. It’s the principle of
practical thinking in law. He continues that ius, as an art, a way
of using and understanding law should be always derived from
lex'. A very interesting angle is contributed by Thomas Hobbes,
who writes “ius consists in liberty to do or forebear whereas law
determines and refers to one of them; so that law and right dif-
fer as much as obligation and liberty”'*This distinction into ius
and /lex as right and law is consistent with the division present
nowadays in other European languages: French droit and /o,
German Recht and Gesetzt, Italian diritto and legge™. 'This divi-
sion has been the prevalent basis for the development of what
is known today as legal naturalism and legal positivism, a dis-
cussion which dominated the legal dispute in Europe for years.
It bears resemblance with the discussion that took place in Chi-
na starting from the 3* Century B.C. Confucianism (ffi %)
and Legalism (7£%X) were the schools of thought that shaped

12 Roscoe Pound, Theories of Law, 7he Yale Law Journal, 1912, 22(2),
115-116.

13 Eric Engle, Law as Lex v Ius, The Journal Jurisprudence, 2008, p. 33.

14 https://www.iep.utm.edu/natlaw/, access 31.08.2020

15 Fletcher, George (2001) “In honour of ‘Tus et Lex’. Some thoughts on
speaking about law”.
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the discussion concerning the form of law and legal thought in
China. They are of special importance for the shape of Chinese
law, as the philosophy of those schools extended to underline
the very fabric of the legal culture in present-day China.

CONFUCIANISM AND LEGALISM
VS NATURALISM AND POSITIVISM

Confucius was born in 551 BC, in times of war and great
political unrest. Most that we know about him has been put
together and written down by his students after his death in
479 BC. The most renown out of this legacy are “The Analects”
(1) It is a compilation of Confucius™ sayings and ideas
composed during the Warring States Period (475-221 BC)
The main concept that can be drawn out of this book is that of
human being inherently good and they merely have to discov-
er and cultivate their virtues which are realized in the form of
{~, the benevolence and altruism. Human’s desires should not
be suppressed or limited, but rather formed into the correct,
moral way. This should be possible by following the “3 rules
and 5 virtues” (=44 H.%). Those rules, crucial for the under-
standing of Chinese political system and culture even today, are
as follows: “the lord rules the retainer (£ AF)”, “the father
rules his son” (3N T), “the husband rules his wife (K NZE)'6,
Those rules were, however, not understood as mere proceedings,
they were meant to depict the heavenly order of things, “natu-
ral expressions of the cosmological principles of yin and yang”,
as the philosopher Dong Zhongshu stated. As the ruler, father

and husband all represent the element yang (FH), the retainer,

16 W. H. Chai, Traditional Confucianism in Modern China: Ma Yifu’s ethi-
cal though, Frontiers of Philosophy in China, 1(3), 2006, p. 380.
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son, and wife represent yin ([}]), respectively'’. For Confucians,
those were the most important social relationships that consti-
tuted society, thus no vastly developed civil law was needed to
solidify social relations. Confucius believed that a superior man
thinks of his virtue ({%), the small man thinks of comfort. The
superior man thinks of the sanctions of law (Jf), whereas the
small man thinks of the favours which he may receive. This
also shows the intended function of law, which was aimed at
enticing people to be good and holding them on the right track.
The ideal of a Confucian society would be one in which no laws
were necessary. thus, the law should be used only as a means of
achieving this ultimate goal'®.

The other crucial aspect of Confucian thought were
the ‘Five Constant Virtues’: benevolence (1), righteousness
(X), propriety (L), wisdom (%), and fidelity ({7). The ideal
ruler should possess all of them and let them resonate to the
whole society. Their meaning is clearly corroborated by the ‘Bai
Hutong, a treatise written presumably by Ban Gu around 1*
century AD that interpreted the Analects:

What are the Five Constant Virtues? They are benevo-
lence, righteousness, propriety, wisdom, and trustwor-
thiness. Benevolence means not being able to endure
(seeing others suffer), loving others, and aiding all li-
ving things. Righteousness means doing what is proper.
In making judgments one hits the mark. Propriety
means to enact. That is, to realize the way and per-
fect the refined. Wisdom means knowledge. One has a
special understanding and can know things before he-
aring about them. He is not befuddled by matters and

17 J. Chen, Chinese Law: Context and Transformation, Martinus Nijhoff Pub-
lishers, Leiden/Boston, 2008, p. 10.

18 M. Mohrenz, Konfuzianismus: Philosophie, Ethik, Geschichte und Gegen-
wart, LIT, 2012.
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can discern the subtle. Trustworthiness means sinceri-
ty. One cannot be deterred from his purpose®.

It is important to mention that those virtues were con-
sidered to be an inherent part of human nature, they exist in
every human being. However, in order to fully uncover their
potential and pursue the correct way of embracing them one
needs to truly understand and foster them. And here, indeed,
the function of law should be searched for.

On the other side of the legal spectrum there emerged
a policy inherently different from Confucianism, however,
in no way less influential. It is called “Legalism” or literally

“House of the administrative methods” (3:%%) and was formu-

lated around 4* century BC in a tumultuous time of distress,
similarly to Confucianism, to find order in those chaotic times.
Usually, Shang Yang is agreed to be the first one to formu-
late the main premises of Legalism and put it into action. As a
minister of the Qin court, he introduced many reforms aimed
at making the law harsh and clear, the power centralized and
the authoritarian ruler strong. Those reforms allowed for the
Qin to rise to power as one of the greatest military powers of
that time and produce the first emperor of China. For putting
a strong focus on administrative power, legalism is often con-
sidered to be the first fundament of the theory of administra-
tion and political science as such®.

While Shang Yang was the first to put such a way of po-
litical thinking into action, Han Fei is considered to be the
father of legalism as a political doctrine. According to his fa-

mous treaty, “Han Feizi”, legalism is much different from

19 htep://chinaconnectu.com/wp-content/pdf/ ThreeFundamentalBondsand-
FiveConstantVirtues.pdf, accessed: 31.08.2020.
20 J. Chen, Chinese Law: Context and Transformation...p. 28.
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Confucianism in its strictly practical approach that put success
and power above moral and ethical merits. The merited, highly
educated aristocracy of Confucianism, which was allowed to
rule according to its own merits and moral values should, ac-
cording to legalists, be replaced by loyal bureaucrats, strictly
abiding by the laws and regulations (7%), and undergoing strict
control from the central government. The most important
values for the ruler are the use of ¥ in order to exercise his
power, surrounding himself with an aura of &, that is maj-
esty and prestige, and show % (power, influence). the A%
rejected their Confucian contemporaries” espousal of a regime
based solely on the charisma of the aristocrats, much of their
doctrines seeking self-regulating and mechanically reliable, if
not foolproof means to control or otherwise dispense with of-
ficials administering the state, thus reducing the faulty human
element, the most important of those means being the univer-
sally applicable 7%. From this, the main, underlying difference
between those two systems can be interpreted, namely that of
the approach towards human nature. According to legalists,
the human nature is inherently evil and egoistic, focused on
self-interest. Though not exceptional in such thinking, Sinolo-
gist Yuri Pines considers this selfish view of human nature to be
a pillar of the 5!, The ¥2:5X are therefore distinct from the
Confucians in dismissing the possibility of reforming the elite,
that being the ruler and ministers, or driving them by moral
commitment. Every member of the elite pursues his own inter-
ests. Preserving and strengthening the ruler’s authority against

these may be considered the legalists “singularly pronounced

21 Ibidem
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political commitment®. Considering the power struggle be-
tween the ruler and the minister irreconcilable, and focusing on
the prevention of evil rather than the promotion of good, the
152K largely rejected the utility of both virtue and the Confu-
cian rule of man, insisting on impersonal norms and regulations
in their relations. Their approach was therefore primarily at the
institutional level, aiming for a clear power structure, consis-
tently enforced rules and regulations. That is why legalism is
often considered the beginning of administration understood
in contemporary measures.

Another point in which legalism is considerably different
from Confucianism is its striving to achieve justice through
equality and impartiality. Confucianists believed that true or-
der and justice lies in hierarchical structure and partiality. The
well-educated ministers were supposed to rule according to
their own merit and to what they felt was right, the system
encouraged people to be good and to foster their good nature.
Legalism, on the other hand, rather than doing that preferred
to deter people from doing wrong and succumbing to their evil
nature. Law, realized through #% should be equal to everyone,
leading to often harsh situations, yet one’s that were not arbi-
trary. During his reforms, Shang Yang deliberately produced
equality of conditions amongst the ruled, a tight control of the
economy, and encouraged total loyalty to the state, including
censorship and reward for denunciation. Law was what the
sovereign commanded, and this meant absolutism, but it was
absolutism of law that was impartial and impersonal. Shang
Yang discouraged arbitrary tyranny or terror as something that

destroys the law. That is why, in a quite revolutionary way, for

22 Pines, Yuri, “Legalism in Chinese Philosophy”, The Stanford Encyclo-
pedia of Philosophy (Winter 2014 Edition), Edward N. Zalta (ed.), access
(31.08.2020), hteps://plato.stanford.edu/entries/chinese-legalism/
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the first time the monarch was also bound by the law he himself
has enacted™.

Another aspect was, what we would today call the proto-
type of Realpolitik. What is meant by this is the doctrine of /X
introduced by another theoretician of the %%, Shen Buhai.
It underlined the importance of all the methods necessary to
control the bureaucracy by the ruler such as the selection and
control of the ministers, monopolization of power, or the en-
forcement of accountability. It can be compared to the thoughts
of the famous European political scholar Niccolo Machiavelli
and his principle that “Ends justify the means”. In that theo-
ry Machiavelli introduced this kind of political realism to the
West, however, it wasn’t nearly so broadly accepted there.

Legalism was undoubtedly one of the foundations for the
success of the Qin, however, it was finally taken over by Con-
fucianism during the Tang Dynasty in 7 century AD. It be-
came important ones more in recent times when Mao Zedong
needed a counter for the overwhelming crisis of the Confucian
political thought. Legalism came in handy as an equally tra-
ditional, inherently Chinese doctrine that perfectly suited the
needs of the newly emerging political power of the Communist
Party of China.

The difference of approaches between Confucianism and
Legalism can be summarized by quoting two prominent scho-
lars and showing their radically different approach towards go-
verning the country. The Analects say:

He who exercises government by means of his virtue
may be compared to the north polar star, which keeps
its place and all the stars turn towards it*.

23] . Chen, Chinese Law: Context and Transformation...., p. 30.
24 The Analects, Chapter 2, translated by James Legge, 1901, access (01.
09.2020) https://china.usc.edu/confucius-analects-2.
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and:

To govern means to rectify. If you lead on the people
with correctness, who will dare not to be correct??

Han Feizi, on the other hand, writes the following on the

necessity of using % and legal standards to rule:

Though a skilled carpenter is capable of judging
a straight line with his eye alone, he will always take
his measurements with a rule; though a man of superi-
or wisdom is capable of handling affairs by native wit
alone, he will always look to the laws (%) of the for-
mer kings for guidance. Stretch the plumb line, and
crooked wood can be laned straight; apply the level,
and bumps and hollows can be shaved away; bal-
ance the scales, and heavy and light can be adjusted...
in the same way one should use laws to govern the state
(MG E) disposing of all matters on their basis

alone.?

The principle of ruling the state by law will be discussed
later in detail, as it is crucial for present-day China as well.

When it comes to Europe, two ideologies that shaped
the dialogue on the nature and function of the law were the
concepts of natural law and the concept of positive law. The
discussion will also be enhanced with an analysis of Niccolo
Machiavelli’s principle of realism which is, as mentioned earlier,
comparable to Chinese legalism in some way.

The main difference between the western and the Chinese
way of thinking about the law was the detachment from prac-
tical problems for the former. Western philosophers, traditio-

nally always seemed to deal with the question of “what is law”

25 Ibidem, Chapter 12
26 Deborah Cao, Chinese Law: a Language Perspective, Routledge, 2016.
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or “what is justice”, whereas in China the approach was rather
focused on the practical side. dealing with questions of “how to

use law in a good way?” or “what do we need law for?”. That is

why law became of interest to the Greek philosophers like Plato

and Aristotle, not as a mechanism of social relations but rather
as a philosophical notion, another phenomenon they wanted to

scrutinize and explain. And so Plato discussed law as a means

of achieving Justice. However, as Justice was understood as one

of the ideals that, according to Plato, humanity should strive to

it gave it a practical sense of sorts. Those ideals could only be

approximated in earthly lives but those who can cultivate their
minds philosophically can at least perceive it as an ideal con-
cept”. In the beginning, Plato tried to implement his ideals in

a similar way to the Confucianists. Thus, as we see, this though

was quite similar to the Confucian understanding of social rules

and virtues as it saw every human’s soul as the ideal of good, the

place wherefrom all the good ideals come from. At the same

time, the body, all the earthly desires where the source of evil

and in order to overcome those temptations the power of re-
ason was needed. This is very similar to the idea of “discovering”
one’s own virtues promoted by the Confucianists.

For Plato, justice is the fundamental virtue, mother of the
virtues belonging to each of the three virtues into which he
divided the human soul. Intelligence is realized through the
correctness of thought. Wisdom is the justice of the mind; co-
urage, the justice of the heart; temperance, the justice of the
senses. Piety is justice in our relation with the Deity; it is syno-
nymous with justice in general. Man must be educated in order
to reach justice and through it to become like God. Justice is

realized only in the collective man or in the state. So that the

27 Eric A. Havelock, 7he Greek Concept of Justice. From its Shadow in
Homer to Its Substance in Plato, pp. 111-113.
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collective man or the state may form a real unity or an indivi-
dual on the large scale, particular interests must be merged in
the general interest, the family must be absorbed in the state,
the individual must cease to be a proprietor®®. Henceforth, the
children belong to the state only, and together they form one
large family. The state is the father of the children; the state also
educates them.

This approach is quite similar to that of the Confucian
ideas, it was Aristotle who shifted the western focus from the

“What one should do” to “what one should have”, that is from
the duties of a citizen to the rights of a citizen. He denied the
concept of Ideal Forms but acknowledged that everything is run
by a higher reason, the so-called nomos. And nomos is what eve-
ry law should ultimately aspire to and which is the fundament
of all things®. Here we can see the main difference between the
European and the Chinese approach. In western culture, the
whole discussion after Plato was shifted to seek the main prin-
ciple and legalisation of law. In China, it was not so important
where the law came from but rather its practical utilisation in
consolidating the power or making the citizen’s life better.

The main premise of legal naturalism consists of two con-
cepts One is that there is some kind of standard to which law
should aspire and the other that this standard is the source from
which all moral norms should be taken and implemented into
the legal norms. As mentioned above, first such norm was Re-
ason, the Greek nomos which can be also understood as the
pervading law of nature, according to which the world is or-
ganized. It governs the life of human beings and animals alike

is universal and does not depend on the political views or even

28 Ibidem.
29 Internet Encyclopedia of Philosophy: https://iep.utm.edu/aristotl/, ac-
cessed: 31.08.2020.
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morals of people at power. Aristotle explains it the following

way:

Universal law is the law of Nature. For there really is,
as everyone to some extent divines, a natural justice
and injustice that is binding on all men, even on those
who have no association or covenant with each other.
It is this that Sophocles” Antigone clearly means when
she says that the burial of Polyneices was a just act in
spite of the prohibition: she means that it was just by
nature®

The conflict shown in Sophocles’ “Antigone” in which the
protagonist buries her brother despite him being banished from
the city (and thus denied the funeral ceremony) is a great exam-
ple of what is understood by this statement. She denies the laws
set by the authority, the positive law (which would be discussed
in detail later) and argues that she is allowed to do it as this is
what the gods would want. By this, she underlines the superio-
rity of natural (or in this case divine) law over any other norms.

This right of the citizens to stand against human-made law
if it contradicts the divine, a higher instance has been fully em-
braced by Thomas Aquinas. On his view, a human law (that is,
that which is promulgated by human beings) is valid only inso-
far as its content conforms to the content of the natural law; as

Aquinas puts the point:

Every human law has just so much of the nature of
law as is derived from the law of nature. But if in any
point it deflects from the law of nature, it is no longer
a law but a perversion of law®!

30 Aristotle, Rbetoric, translated by W. Rhys Roberts.
31 Raymond Bradley, 7he Relation Between Natural Law and Human Law in
Thomas Aquinas, 1975, Cath. Law. 42, p. 44.
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The most important premise in this theory is that there
exists an objective truth and morality according to which law
should be measured. That is why Aquinas and many other legal
naturalists subscribed to the thesis that there are at least some
laws that depend for their “authority” not on some pre-existing
human convention, but on the logical relationship in which
they stand to moral standards. In other words, some norms
are authoritative in virtue of their moral content, even when
there is no convention that makes moral merit a criterion of
legal validity®. The first precept of the natural law, according to
Aquinas, is the somewhat vacuous imperative to do good and
avoid evil. Here it is worth noting that Aquinas holds a natu-
ral law theory of morality: what is good and evil, according to
Aquinas, is derived from the rational nature of human beings.
Good and evil are thus both objective and universal.

The idea that a norm that does not conform to the natural
law cannot be legally valid is the defining thesis of conceptual

naturalism. As William Blackstone describes the thesis,

This law of nature, being co-eval with mankind and
dictated by God himself, is, of course, superior in ob-
ligation to any other. It is binding over all the globe,
in all countries, and at all times: no human laws are
of any validity, if contrary to this, and such of them as
are valid derive all their force, and all their authority,
mediately or immediately, from this original.??

In this passage, Blackstone articulates the two claims that
constitute the theoretical core of conceptual naturalism:
1) there can be no legally valid standards that conflict
with the natural law; and

32 https://www.iep.utm.edu/natlaw/...

33 Ibidem.
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2) all valid laws derive what force and authority they have
from the natural law.

As an answer to this kind of reasoning, the theory of legal
positivism has been created. It focused on a much more prac-
tical aspect of the law, namely that it is a social fact. Positivists
quickly realized that the idea according to which any law quite
arbitrarily considered unjust could be disobeyed would create
immense chaos and is simply unrealistic. They coined a defi-
nition in which any rule is legally valid and binding if only it
was commanded by a sovereign in a formal way and is suppor-
ted by a sanction. In such a system, the lawmaker cannot really
be limited in any way. However, as in modern societies, it is
quite common to consider the Constitution as the framework
for the legislator, one that he cannot violate, theoreticians such
as Austin argued that Constitution should, in fact, not be con-
sidered law but rather a “positive morality” framework®. Quic-
kly, however, it has been realized that law cannot just function
completely unrestricted, there must be some kind of criterion
that would serve to assess whether the law is just or valid. Since
the positivists renounce the concept of a universal moral stan-
dard, they formulated rules of recognition and validity. The
first one is a rule that requires a given society to consider the
law as binding and enforceable. In that way, it is to some extent
connected with the “instincts” of human nature. The law does
not have to follow any higher or universal rules of morality, it
should, however, be rational enough for people to understand
and acknowledge it. The rule of validity requires criteria to be
set that formulate clear rules of enacting, changing and adjudi-
cating the law. Thus, the binding power of law lies in it being
enacted according to clear rules of validity, in a formally correct

34 [bidem.
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way that involves the right sovereign organs and procedures. *°
One of the most influential scholars for the development
of legal positivism was, undoubtedly Hans Kelsen. In the 20®
Century, he put forth the so-called “Pure theory of law” in
which he tried to analyse the law as a sole entity, free of any
other influences such as politics or morality and ethics. The law
according to Kelsen is a hierarchical system of norms. He ma-
intained that legal norms are created by acts of will or in other
words, products of deliberate human action, as opposed to mo-
ral norms which are created by God. In relation to this, the
pure law theory takes only into consideration only the norms
created by the acts of human beings, not norms which come
from other superhuman authorities. However, even in such
a theory, something had to be situated at the very top of the
legal hierarchy that Kelsen introduced. This has been often put
up by legal naturalists that argued that there precisely should
lie the natural reason, giving content to all other norms. Kelsen,
however, tried to situate the “Grundnorm” at the very top, the
most important of all norms*. He denied its divine origin and

rather saw it as

Grand unchallengeable norm, or simply the grand
norm, which is “not a product of free invention nor
is it presupposed arbitrarily.” This grand norm came
from the collective will, competence, and capacity of
the people. Kelsen used this term to denote the basic
norm, order, or rule that forms an underlying basis for
a legal system.”’

35 B. Riithers, Ch. Fischer, A. Birk, Rechtstheorie mit Juristischer Methodenleh-
re, C.H. Beck, 2020, pp. 311.

36 Ibidem.

37 Lars Vinx, Carl Schmitt, Stanford Encyclopedia of Philosophy, access
(01.09.2020), hteps://plato.stanford.edu/entries/kelsen/
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Legal positivism, in a similar way to legalism, requires
a sovereign who could enact and interpret the law. This made
some theoreticians, most notably Carl Schmidt go so far as to
extend positivistic logic to support totalitarian regimes. He
argues that no matter what moral foundation we assume, law
cannot function without the arbitrary sovereign ultimately de-

ciding about its shape. He argues:

General legal norms often fail to provide determinate
guidance without considerable interpretation and in-
terstitial legislation. In order for the law to become ef-
fective, there needs to be an authority that decides how
to apply general legal rules to concrete cases and how
to deal with problems of contested interpretation or
under-determination. However, the material content
of the law does not itself determine who is to interpret
and to apply it. Hence, a sovereign authority prior to
the law is needed to decide how to apply general legal
norms to particular cases.”®

Such an approach led to horrible atrocities during the
World War II as it allowed the III Reich under the leadership of
Adolf Hitler and the Nazi regime to grant validity to any norm
enacted by the regime, no matter its moral or ethical content.
Political totalitarianism, war crimes, death camps and ethnic
cleansings were all made possible by enacting laws with the sin-
gle premise that the formal procedure has been upheld and thus
no other adjudication of its validity is needed.”

It was Gustav Radbruch, a German professor who in
1946 offered a solution to this major fault of the positive law.

38 Ibidem, access (01.09.2020), hetps://plato.stanford.edu/entries/schmitt/
39 B. Riithers, Ch. Fischer, A. Birk, Rechzstheorie...p. 312.
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In his influential work “Statutory Injustice and Above-Statu-
tory Law”, he introduced the “Radbruch Formula” which was
aimed at amending the radical legal positivism while not totally
renouncing its main ideas. It reaches back to a thought for-
mulated already by Thomas Aquinas Jus iniustissima non est lex,
that is “law that is unbearably unjust should not be considered
law at all”. His formula was directed towards the judges who
should decide against applying the statute if - and only if - the
legal concept behind the statute in question seems either “un-
bearably unjust” or in “deliberate disregard” of human equality
before the law. He explains it in the following words in his essay

from 1946:

The conflict between justice and the reliability of the
law should be solved in favour of the positive law, law
enacted by proper authority and power, even in cases
where it is unjust in terms of content and purpose, ex-
cept for cases where the discrepancy between the po-
sitive law and justice reaches a level so unbearable that
the statute has to make way for justice because it has to
be considered “erroneous law”. It is impossible to draw
a sharper line of demarcation between cases of legal
injustice and statutes that are applicable despite their
improper content; however, another line of demarca-
tion can be drawn with rigidity: Where justice is not
even strived for, where equality, which is the core of
justice, is renounced in the process of legislation, there
a statute is not just ‘erroneous law’, it is, in fact, not of
a legal nature at all. That is because law, even positive
law, cannot be defined otherwise than as a rule, that is

precisely intended to serve justice®.

40 J. Rankin, Defining Rule of Law, in: 7BA Briefings, 2015, s. 2-8.
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PRESENT-DAY INFLUENCE

All the ideologies discussed above have a major influence
on the shape of law nowadays. In China, Confucianism blos-
somed during the Tang Dynasty and has led the country to a
crisis during the Qing Dynasty in the 20™ century, as its focus
on upholding harmony and ruling by merit stopped necessary
reforms from happening. After the colonial regimes have been
cast away and first the Republic and then the Communist Party
emerged, there was a need to find an ideology that would allow
for a sudden development while not standing in the way of
a strong political regime. Furthermore, it was crucial to reach
for instruments that were considered inherently Chinese and so
legalism came in handy. However, it turned out that Confucian
values were still strong in the society. The sudden legal develop-
ment required also reaching for some western solutions and so
the present-day system was created in which a western-inspired
corpus of laws functions in a highly politicized authoritarian
system with a lot of Confucian values still being implemented
in the process of interpretation of law. This has been merged
with new communist ideologies and created a system never seen
before. At the Fourth Plenary Session of the Eighteenth Party
Congress in October 2014, Xi Jinping made the development
of the rule of law a centrepiece of his political agenda. However,
the line between ruling by law, a concept already introduced by
the legists, and the rule of law, or the rule of law with Chinese
characteristics needs to still be discovered.

In the west, the Radbruch’s formula has generally been
broadly accepted. The legitimism and validity of the law is
generally sought for on the formal grounds. However, most
of the core moral and ethical values have been solidified
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in the Constitutions of most of the countries, thus becoming
tied with the “pure law” itself, as Kelsen would put it.
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POLISH AND CHINESE
CIVIL LAW PERSPECTIVES
ON THE PRINCIPLE

OF GOOD FAITH

INTRODUCTION

Comparative legal studies on civil law from different cultu-
ral backgrounds and countries give us the opportunity to better
understand what connects us and what divides us. The general
principles, that is, principles intentionally not specified by the
legislator, may be particularly difficult to understand. Hart no-
ted that the legal text is characterized by its potential blurriness
- its meaning may vary depending on the context in which it is
examined'. Legal norms, expressed in natural language, abo-
unding in out of focus, ambiguous expressions, as well as eva-

luative expressions or general principles, are characterized by

1 K. Doliwa, A. Doliwa, Zasada stusznosci i dobra wiara a prawo pozytywne
(na prayktadzie polskiego prawa cywilnego), Studia Prawnoustrojowe, 2015, no.
30, p. 86.
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“open textuality” - immanent property of all-natural languages,
referring to general terms®. Regardless of how complicated the
definitions of concepts are, it is impossible to construct them
in such a way that they “definitively decide for each particu-
lar case, whether the considered concept applies to it or not™.
Due to the “openness” or “porosity” of language expressions,
the existence of definitive and comprehensive definitions in
legal science is precluded®. According to Katarzyna Doliwa
and Adam Doliwa general principles refer to non-legal reality,
other than the law of normative patterns and assessments of
proceedings’.

The main purpose of introducing general principles in
the legal system is to give the law the necessary “fexibility”™.
They are the result of centuries-long searching for the idea of law,
which will allow entities using law to adapt zus strictum to the
needs of each particular case’. The use of general principles al-
lows us to “keep up” with the law in force, which is often a rapi-
dly changing social reality, without the need for formal change.
The role of general principles is particularly useful in the case of
codified laws that “are inherently inauspicious to rapid changes
in the relationship of social relations™.

This chapter has been written with the thought of Teemu
Ruskola, who wrote that even regarding the comparative le-
gal method it should be remembered that nowadays neither

2 F. Waismann, The principles of linguistic philosophy, London 1997 (as cited
in Ibidem).

3 H.L.A. Hart, Niebo pojec Theringa i wspdtczesna analityczna filozofia prawa,
lin:] Eseje z filozofti prawa, Warsaw 2001, p. 278-279.

4 Ibidem.

5 K. Doliwa, A. Doliwa, op. cit., p. 90.

6 Ibidem.

7 J. Gajda, Pojecie dobrej wiary w przepisach Kodeksu cywilnego, Studia Praw-
nicze 1997, no. 2, p. 45.

8T. Zielisiski, Klauzule generalne w nowym porzadhku konstytucyjnym, Patistwo
i Prawo 1997, z. 11-12, p. 134.
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Western nor Chinese law exists separately from the other, and
both are part of the global discourse of so-called “legal mo-
dernity™. Especially that, according to Lukasz Gacek, China
is currently striving to rebuild its position in the world, trying
to use both the achievements of Chinese civilization and those
adapted from the West'®. Therefore the scope of this chapter is
to compare how the principle of good faith is interpreted on
the basis of Polish and Chinese civil law, to try to find resemb-
lances and alterations in the meaning of this principle in diffe-
rent, though at first glance similar legal systems. Moreover, this
chapter is also an extension and supplementary to the topics
discussed in the book written in Polish, under the title: Zarys
chiriskiego prawa cywilnego w dobie kodyfikacji [An Outline of
Chinese Civil Law in the Age of Codification] in 2019'".

ROMAN LAW CONTRIBUTION

At the very beginning, we should know that the term
bona fides was first introduced into Roman law no later than
in the second century BC'?. Officials, primarily praetors, when
announcing how they will exercise jurisdictional power, have
introduced into the formulas of some complaints a principle,
authorizing the judge to award ,as much as it deserves accor-
ding to good faith” (ex fide bona oporter)’®. An important area
of application of bona fides was the assessment of the binding

9 T. Ruskola, Legal Orientalism — China, The United States and Modern World,
London 2013, p. 35.

10 L. Gacek, Rola konfucjanizmu w ksstatrowaniu ideologii parstwowej w Chi-
nach w XX w., ,Krakowskie Studia Miedzynarodowe” 12, no. 3 (2015), p. 41.
11 G. Lebedowicz, 1. Szpotakowski, B. Wisniewski, Zarys chiriskiego prawa
cywilnego w dobie kodyfikacji, Torun 2019, p. 112-114.

12 W. Dajczak, Zasady wspétzycia spotecznego czy dobra wiara?, Rejent, no. 1
(117), January 2001, p. 41.

13 Ibidem.
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power of the contract. In this respect, the bona fides could fulfil
the corrective function of the content of the activity determined
by the parties, also it could constitute a law justifying the bin-
ding force of a contractual provision'. In ancient Rome, as well
as in most of today’s continental legal systems, we can indicate
the function of bona fides as a criterion for interpretation, an
instrument for correcting the contents of a legal action or sup-

plementing it".
POLISH CIVIL LAW PERSPECTIVE

According to Article 7 of the Polish Civil Code: Where
the statute makes legal consequences contingent on good or
bad faith, the existence of good faith shall be presumed ™°. This
legal provision deserves special attention, because it refers to the
whole system of Polish private law, or more strictly - to all ca-
ses in which legal provisions bind some legal consequences with
good or bad faith of a person". In the past, the good faith prin-
ciple was present as a general rule in the Polish civil law system,
like in General Provisions of Civil Law from 1946: “Private law
should be exercised in accordance with their content in a way
that suits their social purpose and the requirements of good
faich™®.

It is worth noting that there is a good faith in subjective

meaning and good faith in objective meaning in Polish civil

14 Ibidem, p. 43.

15 M. Hesselink, Good Faith, [in:] Towards a European Civil Code,
A. S. Hartkamp (Ed.), Nijmegen 1998, p. 292.

16 Article 7 of the Polish Civil Code of 23 April 1964 - the Polish Civil Code
(Journal of Laws of the Republic of Poland, No. 16, item 93).

17 Z. Radwarniski, A. Olejniczak, Prawo cywilne — czes¢ ogdlna, Warsaw 2017,
p. 63.

18 Article 8 of the General Provisions of Civil Law - The Decree of 12 No-
vember 1946 - General Provisions of Civil Law (Journal of Laws of the Re-

public of Poland, No. 67, item 369).
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law regulations in force today and in the past. Generally spe-
aking, both normative solutions and their support theoretical
concepts serve to reconstruct the norm of behaviour in a given
civil law relation by referring to what is right, on the basis of
objective (positive) law and normative rules beyond the written
law". The division into good and bad faith is exhaustive and at
the same time separable - so it is a logical division in the strict
sense of the word. Consequently, a person can only be in good
or bad faith, and the legal system does not recognize any inter-
mediate forms with which legal effects would be connected®.
But the principle of good faith is applied in an objective, not
in a subjective sense (which means that it does not refer to the
knowledge of specific participants in legal acts)*'. Thus, in good
faith in an objective sense, remains a person whose behaviour is
impeccable (at least acceptable) from the point of view of ethi-
cal and moral rules*.

This is about the mental states of a person referring to his/
her knowledge of the existence of some legal relationship or the
subjective right resulting from it. Good faith therefore consists
in the erroneous, but justified, conviction of someone about
his/her rights (e.g. ownership). On the other hand, the person
in bad faith is one who either knows that a certain right is not
due to him/her or he/she does not know but should know?.

However, the question of what measure of duty of care
should be taken into account when assessing whether the per-
son concerned fulfilled the obligation to determine the actu-

al legal status, cannot be uniformly determined for all cases

19 K. Doliwa, A. Doliwa, op. ciz., p. 85.

20 Z. Radwariski, A. Olejniczak, op. cit., p 63

21 J. Mojak, Dobre obyczaje w polskim prawie kontraktowym — wybrane zagad-
nienia, Studia luridica Lublinensia, 2016, vol XXV no. 2, p. 164.

22 K. Doliwa, A. Doliwa, gp. cit., p. 88.

23 Z. Radwariski, A. Olejniczak, op. cit., p. 64.

119


http://mostwiedzy.pl

Downloaded from mostwiedzy.pl

AN\ MOST

IGOR SZPOTAKOWSKI

provided for by law, in which legal consequences are connected

with good or bad faith*.
CHINESE CIVIL LAW PERSPECTIVE

Good faith or bona fide is considered by many as the high-
est principle in continental civil law systems family®. Also, in
Chinese law scholars argue that this principle under Chinese

”26 or known as the “im-

civil law is the “emperor’s provision
perial principle”” (75 £45#K). It means that the principle can
be effectively applied to all areas of private law, plays a guiding
role within the civil parties, establishes that the parties must
exercise their rights and obligations in good faith, if the parties
violate the principle of good faith in exercising their rights, it is
considered as an abuse of rights®.

Chinese civil law understanding of the good faith concept
were inspired by the German model, filtering from the Japa-
nese experience, since the beginning of the XX century”. In
romanistic legal systems (like in Italy or France) the term “good
faith” is used to indicate both the concept in an objective or
subjective sense, while the German legislation distinguish the
two notions using two different terms: the good faith intended
as the legitimate belief, typical of the right of property, has been
called “guter Glaube”, that correspond to the literary definition
of good faith, while the good faith intended as loyalty is called

24 Ibidem, p. 64.

25 X. Qiu, Contract Law, [in:] Perspectives on Chinese Business and Law, L.
Golota, J. Hu, K. Van der Borght, S. Wang (Eds.), Cambridge 2018, p. 161.
26 Bu Yi, Chinese Civil law, Portland 2013, p. 6.

27 Y. Zhu, China’s Civil Law, Guangzhou 2003 p. 8.

28 S. Simonetti, 7he principle of good faith in Italy and China, Venice 2017, p.
79, http://hdl.handle.net/10579/11695 (accessed: 11 May 2020).

29 L. Szpotakowski, Suwerennosé panstwa i rzqdy prawa: kodyfikacja prawa
prywatnego w Chinach [State sovereignty and the rule of law: the codification of
private law in Chinal , Swiat Idei i Polityki, Issue XVII, p. 165.
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“Treu und Glauben”, in which Treu means faith and Glauben
which means as well belief faith or loyalty™.

Chinese jurists distinguish between shanyi (333), that is
the good faith intended in a subjective sense with the meaning
of “good intention”, and “chengshi xinyong” (L5 ), that is
the good faith intended in an objective sense®'. The new Civil
Code of the People’s Republic of China which will take effect
on 1 January 2021 instead of “chengshi xinyong” (VA5 H)
will describe the principle of good faith as chengxin (W{5)>.

According to Article 4 of the General Principles of the
Civil Law of the People’s Republic of China from 1986%, civil
activities should follow the principle of good faith (1552155 FH)™.

Article 6 of the Chinese Contract Law® provides that the
parties shall abide by the principle of good faith (15215 H) in
exercising their rights and performing their obligations®. This
principle requires that the contracting parties conduct them-
selves honestly and responsibly. This means that parties to a
contract should perform their duties in responsible manner,
avoid abusing their rights, avoid intentionally and maliciously

harming the other party’s interest, follow the law and common

30 Ibidem, p. 58.

31 Ibidem.

32TheCivil CodeofthePeople’sRepublicofChinaadoptedatthe Third Sessionof
the Thirteenth National People’s Congresson May 28,2020 (14 A [ il
[ZEH),  heep://www.xinhuanet.com/politics/2020-06/01/c_1126061072.
htm (accessed: 01.09.2020).

33 General Principles of the Civil Law of the People’s Republic of China (Ad-
opted at the Fourth Session of the Sixth National People’s Congress on April
12, 1986 and promulgated by Order No. 37 of the President of the People’s
Republic of China on April 12, 1986).

34 In Chinese: S5VU%% [RFNGAPCLIEIEE IR AF. SMERE. 1)
SAF R

35 Contract Law of the People’s Republic of China, March 15, 1999.

‘J:)‘_G‘I_ﬁl Chinese: 5755 MH NTAEBCR] JEAT X35 R85 W S2 15
).
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business practice’’. The principle of good faith is embodied in
major provisions of the Chinese Contract Law with the respect
to every major stage of the contract law, but also to preliminary
negotiations and post-contractual rights and duties®. Article 42
of the Contract Law provides that “party shall be liable for dam-
ages in the following circumstances if it negotiates a contract
that causes damage to the other party: (III) committing other
acts which violate the principle of good faith (15215 FH) ™.

Additionally, article 7 of General Part of Chinese Civil
Code from 2017 provides that: “The parties to civil legal re-
lations shall conduct civil activities under the principle of good
faith (I15), adhere to honesty, and fulfil their promises™!

In the article 142 of the new Civil Code of the People’s
Republic of China we can find that the meaning of an expres-
sion of intent that is made to a certain party shall be interpreted
according to the literal meaning of words used and in combi-
nation with the relevant articles, nature and purpose of the act,
usual practices, and the principle of good faith ({55 Ji JU1))%2.

This principle consists in always telling the truth to the
other party and in not violating or cheating the principle of

good faith. This means to maintain the word given and to fulfil

37 X. Qiu, op. cit., p. 161.

38 Ibidem, p. 162.

39 In Chinese: 50+ 2% HFNFE LA FIEREPA T 51 fﬁﬂ[/Z*
IR ITIE AR R I, N 2RI AL DU (=) AR s
{5 U AIAT M.

40 General Provisions of the Civil Law of the People’s Republic of Chi-
na (Adopted at the Fifth Session of the Twelfth National People’s Con-
gress on March 15, 2017) — now known as General Part of Chinese Civil
Code,  http://www.npc.gov.cn/englishnpc/lawsofthepre/202001/c983fc8d-
3782438fa775a9d67d6e82d8.shtml (accessed: 01.09.2020).

41 In Chinese: 55-62% IRF MM B IRFEDD, NP5 015 H N, F
FEULSE, 4% 55 7K.

42 In Chinese: 25— EIEJr A MR N BRI R AR, B %
WP I 6], S5 G AH OGS AT IR H I I B Rk
fEIRM, 5 BB RIS X
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all the civil duties. If a damage occurs all the parties have to try
to find a remedy, all the civil subjects within the relation must
be loyal, keep their promises, must be careful and safeguard the
interests of the other party and meet their general expectation.
One party has to also provide other parties that are involved
with all the necessary information in order to seek personal in-
terests and social public interests. Since modern society is in-
creasingly becoming a commercial society, to maintain an effi-
cient and secure market environment, it is necessary to establish
sufficient trust among different subjects.

Article 4 of the general principles of civil law stipulates
that civil activities shall follow the principle of good faith®. The
parties shall exercise civil rights and perform civil obligation
honestly and with good faith*. The courts may undertake cre-
ative judicial acts with fairness and justice in their minds. Due
to its extensive and comprehensive functions, it is also known
as “imperial principle” in the civil law®. It goes without saying
that application of such principle in judicial practice is subject
to restrictions. Else it may result in abuse of discretionary power
and soften the specific rules of the civil law*.

Nevertheless, the term chengxin may very well be inter-
preted by Chinese court in ways that are unfamiliar to foreign
lawyers. Naturally, specific application and interpretation of
chengxin and other contract law terms may require reference
to existing Chinese practices and law, which also raises the pro-
spect of interpretations different from international conven-

tions and laws related to contract?.

43 S. Simonetti, op. cit., p. 79.

44 Tbidem.

45 Ibidem.

46Y. Zhu, op. cit., p. 8.

47 D. Cao, Chinese Law: A Language Perspective, New York 2017, p. 168
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When analysing how to understand general principles, de-
pendent on moral access, it is necessary to eliminate arbitrari-
ness. It is also necessary to admit the need to respect in the pro-
cess of applying the law in the basic and lasting values rooted in
the culture and tradition of a given society®. In the PRC, how
civil law concepts are perceived deeply depends on cultural and
historical conditions, also bearing in mind the perception of
civil law in imperial China®.

According to Deborah Cao concept of chengshi xinyong
(S ) or chengxin (WAF) is rooted in the Chinese cul-
tural tradition™. Chengxin (W(f7) is found in all of the Chinese
traditional philosophical doctrines: Confucianism, Mohism, Tao-
ism, Legalism and Buddhism, but according to D. Cao is pre-
dominantly a Confucian concept®’. The character xin ({5) in
chengxin (WAF) is one of the most important word in the
Analects. Xin ({§) is often translated as “trustworthiness”, but
can also be described as “making good on one’s word” or living
up to the one’s word”, as {Z consists of the radical 1 ren — “a
person” standing to the left of the character 75 yan — “speaking
or words™. Also regarding to Polish law and the understand-

ing of the concept of “dobra wiara”, determinants related to

48 W. Dajczak, op. cit., p. 54

49 See: 1. Szpotakowski, Z. Kopania, Migdzy prawdg, a mitem — o kontro-
wersjach co do istnienia prawa cywilnego w Chinach dynastycznych, [in:] Roz-
wazania nad procesem stanowienia prawa w Polsce i Chinach na przestrzeni
wiekéw. Wybrane zagadnienia, 1. Szpotakowski (Ed.), £6dz — Krakéw 2020,
p. 117-133; 1. Szpotakowski, Geneza i rola zwyczaju w nowej czgsci ogolnej
kodeksu cywilnego Chiriskiej Republiki Ludowej [The genesis and role of custom
in China’s General Provisions of Civil Law)], Warsaw University Law Review,
Volume XVIII, no. 1/2019, p. 173-186.

50 D. Cao, op. cit,, p.168.

51 Ibidem.

52 Ibidem.

53 Ibidem.
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European civilization values are important. More specifically,
according to professor M. Safijan, in Polish civil law the values
of Christian culture should be regarded as fundamental to rec-

ognise how to apply good faith principle in practice™.
CONCLUSIONS

Presented here comparative analysis shows, that from the
Polish perspective the term “good faith” is understood from
both an objective and subjective perspective, so using Polish
word “dobra wiara”(good faith) we should understand the
equal meaning of both Chinese words shanyi (3% %), that is
the good faith intended in a subjective sense with the meaning
of “good intention”, and “chengshi xinyong/chengxin® (W15
H/15), which is considered as the good faith intended in
an objective sense. It is worth noting, that for a Polish lawyer it
would be deceptive to understand the principle of good faith in
Chinese law in the same way as it is interpreted by Polish civil
law doctrine, without using the division into subjective sense
shanyi (3% ) and objective sense chengshi xinyong/chengxin”
(A5 H/WE). Also, a Chinese lawyer should understand
that in Polish civil law both Chinese concepts are included in
the term “dobra wiara”.

To sum up this chapter, it should be emphasized that al-
though at first glance, both Chinese and Polish civil law derives
from Roman law and was strongly influenced by the concept of
German law in the past, the understanding of general principles,
like good faith principle, is not the same. To notice these diffe-
rences, the best way is the comparative analysis that has been pre-
sented in this paper. Regarding Chinese law, it is also necessary

54 W. Dajczak, op. cit., p. 55.; M. Safjan, Klauzule generalne w prawie cywil-
nym (prayczynek do dyskusji), Pafistwo i Prawo 1990, no 11, p. 54.
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to have a good understanding of the cultural-historical and lin-

guistic relationships between the current situation and the past.
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THE PRC'S GOVERNMENT’S
EFFORTS TO END GENDER
DISCRIMINATION

IN THE WORKPLACE

INTRODUCTION

For thousands of years of a patriarchal society, where wo-
men have never had any real economic power and depended
on their fathers, husbands, uncles and sons for day-to-day life
and survival'. Their life roles were perceived as and limited to

“husband’s assistant and son’s teacher”. The patrilineal wealth
distribution and sayings like “an incapable man is better than
a capable woman” only maintained, preserved, upheld and fo-

stered society’s approach to women and limitations for their

1 S. Deng, X. Wang, L. Alon, Framework for female entrepreneurship in China,
Journal of Business and Emerging Markets 2011, Vol. 3, No.1, p. 8.
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development in various areas®. In 1949, when the People’s Re-
public of China was founded, the Communist Party has drama-
tically changed women’s situation through: the PRC Women’s
Rights Protection Law?, the PRC Labor Law*, the Women’s
Work Protection Regulations’. Chinese government imple-
mented multiple programs and campaigns advocating legal,
economic, administrative and educational gender equality®. In
1988 the private sector gained legal status and the Private En-
terprises Temporary Regulations in China was issued. Because
of that in 1989 private enterprises could be registered and in
the first year alone 90 581 of them did’. Since then this number
only grew bigger. In 2018 there were 34.7 million registered
companies in China®.

Since women are still considered primary caregivers in

China’ and Chinese culture and society still highly reflect

2 ]. Burnett, Women’s Employment Rights in China: Creating Harmony for
Women in the Workplace, Indiana Journal of Global Legal Studies, Vol. 17,
Issue 2, p. 292 — 293.

3 Law on the Protection of Women's Rights and Interests of the People’s Re-
public of China, UNHCR, https://www.justice.gov/sites/default/files/eoir/
legacy/2013/11/08/Protection%200f%20Women%27s%20Rights.pdf  (ac-
cessed: 08.08.2020).

4 Labour Law Of The People’s Republic Of China, International La-
bour  Organization,  https://www.ilo.org/dyn/natlex/docs/ELECTRON-
1C/37357/108026/, (accessed: 08.08.2020).

5 Regulations Concerning The Labor Protection Of Female Staff And Workers,
Ministry of Commerce People’s Republic of China, http://english.mofcom.
gov.cn/aarticle/lawsdata/chineselaw/200211/20021100050536.html, (ac-
cessed: 08.08.2020).

6 J. Burnett, op.ciz.

7 Ibidem, p. 9.

8 Number of registered enterprises in China 2016-2018, Statista, https://www.
statista.com/statistics/ 1008055/ china-number-of-registered-companies/  (ac-
cessed: 27.07.2020).

9 Z. Erdenebileg, Holding up Half the Sky? Assessing the Current State of Fe-
male Employment in China, China Briefing 2016, https://www.china-briefing.
com/news/china-female-employment/, (accessed: 27.07.2020).
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Confucian doctrine'®, that emphasized men over women, pa-
rents over children, older siblings over younger siblings, collec-
tive over an individual'' and harmony over confrontation, no
wonder that there is a social paradigm of managerial positions
as a rather masculine domain'?. It should be also noted that
Chinese women spend 2.1 hours a day on housework (which is
about three times more time than men do) and spend one-sixth
of their lives unpaid” (due to maternity leaves that have to be
at least 98-days-long, mandatory retirement ages that are lo-
wer than men’s etc.'*). Despite of that, women (that were once
called by Mao Zedong the ones that “hold up the sky”") are
considered “half the sky” or “holding up the sky together with
men” because of their equal contribution to the society'.
According to International Labour Organization’s 2015

statistics only 16.8% of the management positions in the

10 A.W. Jelonek, Confucianism-Asian values and liberal democracy [in:] A.W.
Jelonek, B.S. Zemanek (Eds.), Confucian Tradition. Towards the New Centu-
ry, Krakéw 2008, p. 55.

11 M. Lubina, Wipdlnotowe kultury polityczne Rosji i Chin. Podobieristwa i
réznice, Politeja 2013, Vol. 10(26), p. 664; L. Gacek, The communist system
in China — inspirations from the past [in:] A.W. Jelonek, B.S. Zemanek (Eds.),
Confucian Tradition. Towards the New Century, Krakéw 2008, p. 66.

12 1. Alatio, J. Huang, Women managers’ careers in information technology
in China: high flyers with emotional costs?, Journal of Organizational Change
Management 2007, Vol. 20, No. 2, p. 231.

13 Being a Woman in China Means Working a Sixth of Your Life Unpaid,
Bloomberg News 2019, https://www.bloomberg.com/news/articles/2019-01-25/
being-a-woman-in-china-means-working-a-sixth-of-your-life-unpaid, ~ (accessed
30.07.2020).

14 Z. Erdenebileg, op.ciz.

15 J. Li, How Chinese women ‘hold up half the sky’ but earn far less
than men, South China Morning Post 2018, https://www.scmp.com/
business/china-business/article/2136228/job-convenience-cited-fac-
tor-why-women-earn-less-china (accessed: 30.07.2020).

16 1. Alatio, J. Huang, op.cit.; J. Li, op.cit.
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People’s Republic of China are held by women'”. The Europe-
an Union’s statistics when it comes to women managers are
twice as high (36.9%) and are considered low and in need of
improvement'®. In 2018 the same Organization reported that
in a survey of 401 companies, only 20.1% of them claimed
that they had a woman CEO". World Economic Forum in its
“The Global Gender Gap Report 2020 states that in 2019 only
9.7% of board directors from listed companies in PRC were

women?’, in the EU women account for 28% of them?'.

CHINA NATIONAL PROGRAM
FOR WOMEN’S DEVELOPMENT (2011-2020)

In order to assess the effectiveness of this program, the
National Bureau of Statistics has created a comprehensive
analysis. The program has been divided into seven areas: he-
alth, education, economy, social security, environment and law.

The health and environment segments will not be discussed any

17 Women in business and management: Gaining momentum, Internation-
al Labour Organization 2015, https://www.ilo.org/global/publications/
ilo-bookstore/order-online/books/WCMS_316450/lang--en/index.htm  (ac-
cessed: 12.08.2020).

18 8 March 2020: International Women'’s Day, Eurostat 2020, https://ec.cu-
ropa.eu/eurostat/documents/2995521/10474926/3-06032020-AP-EN.pd-
/763901be-81b7-ecd6-534e-8a2b83e82934, (accessed: 10.08.2020).

19 Women in Business and Management: The Business Case for Change:
Country Snapshots, International Labour Organization 2019, p. 4, https://
www.ilo.org/global/publications/ WCMS_702188/lang--en/index.htm  (ac-
cessed: 08.08.2020).

20 The Global Gender Gap Report 2020, World Economic Forum
2020, http://reports.weforum.org/global-gender-gap-report-2020/dataex-
plorer/#economy=CHN (accessed: 08.08.2020).

21 8 March 2020: International Women's Day, op.cit.
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further in this chapter, as they are not directly related to its
subject®.

When it comes to education, the China National Program
for Women’s Development eliminated the gender gap when it
comes to compulsory nine-year education has been eliminated.
Girls’ survival rate of the compulsory education increased from
91.1% in 2010 to 94.2% in 2018. The proportion of girls that
receive pre-primary education noted an increase of 1.3 percen-
tage points from 2010. The proportion of girls attending insti-
tutions of senior secondary education stage (this stage includes:
regular senior secondary schools, senior secondary schools for
adults, regular and adult specialized secondary education, se-
nior secondary vocational schools, vocational-technical schools)
slightly increased (by 0.3 percentage points) from 2010, when
girls accounted for 47.1% of all students in those institutions.
The number and proportion of female students in colleges and
universities in PRC has also risen (as shown in Figure 1). In
2018 there were 14.87 million female students in colleges and
universities and they accounted for 52.5% of all students (with

an increase of 1.5 percentage points from 2010)*.

22 2018 Statistical Monitoring Report on the Implementation of China Na-
tional Program for Women’s Development (2011-2020), National Bureau
of Statistics 2019, htep://www.stats.gov.cn/english/PressRelease/202001/
t20200103_1721237.html, (accessed: 27.07.2020).

23 Ibidem.
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Figure 1 source: 2018 Statistical Monitoring Report on the Imple-
mentation of China National Program for Women’s Development
(2011-2020) by the National Bureau of Statistics

According to the NBS, in 2018 women accounted for
43.7% of the total employed population. This proportion of
women in the total PRC’s workforce has not changed much in
the previous years. Yet, the employment rate has changed.

According to the National Bureau of Statistics of China
women account for 43.7% of the employed population and
39.9% of directors on the boards of directors of enterprises™.
The Bureau also pointed out in its analysis that female delega-
tes of the National People’s Congress during the 13™ session
of the NPC accounted for 24.9% of all delegates which was
the highest number in NPC'’s history. Additionally, during 13
session of the National Committee of the Chinese People’s Po-
litical Consultative Conference female delegates accounted for
20.4% of all delegates (which is 2.6 percentage points more

24 Ibidem.
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than during the previous session)”. Ha Fei, one of the female
delegates, said in one interview that she perceives treating wo-
men more fairly in political elections as a proof of progress in
gender equality in People’s Republic of China®.

One of the Program’s goals was to support women’s de-
velopment through social security. Medical, maternity, basic
pension and unemployment insurance have been improved
to better fulfil Chinese women’s needs?. Chinese government
also continuously improves the legal system in order to better
protect women’s rights and interests. So far, a gender equality
review mechanism has been established for law and regulations
among all the provinces, autonomous regions and municipa-
lities to help embed gender equality into the process of creation,
implementation and supervision of regulations and policies.
According to the National Bureau of Statistics of China, in
2018 there were 3 389 government legal aid institutions at all
Chinese administrative levels (provincial and prefecture as well

as county)?.
DISCRIMINATION AGAINST WOMEN IN JOB ADS

The most noticeable discrimination against women in
China is in hiring. In 2017 13% of job postings in national civil
service job lists specified that the posting is addressed strictly to
men by “men only”, “men preferred” or “suitable for man”. In

25 C. Siqi, More Chinese women elected to seats at NPC, CPPCC, People’s
Daily Online 2019, http://en.people.cn/n3/2019/0311/c90000-9554914.
html, (accessed: 08.08.2020).

26 Ibidem.

27 China National Program for Women's Development (2011-2020), All-Chi-
na Women’s Federation 2015, http://www.womenofchina.cn/womenofchi-
na/html1/Sources/1502/998-1.htm, (accessed: 08.08.2020).

28 2018 Statistical Monitoring Report on the Implementation of China Nation-
al Program for Women's Development (2011-2020), op.cit.

29 Ibidem.
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2018 these kinds of postings accounted for 19% of all postings.
Both in 2017 and 2018 no postings specified a preference for
a woman. When women were not excluded from the hiring
process, there were often information that a female applicant
should be already married with children. Human Rights Watch
claims it analyzed more than 36 000 job postings™.

In 2013, a woman called Cao Ju has filed what is believed
to be the first gender discrimination lawsuit in China. Cao sued
the Juren Academy in Beijing because they refused to consider
her application for an administrative assistant’s position. The
job posting included a notion that only men are invited to ap-
ply for the job. Firstly, the court did not even respond to her
lawsuit within its seven-day limit. Then, multiple other courts
followed its’ steps. The Labour Inspectorate in Haidian after
being notified by Cao about the discrimination, responded
to her that since the Juren Academy changed the job posting
and it no longer excludes women from applying, there were no
longer any legal grounds for her case. She then applied to the
Beijing Human Resources and Social Security Bureau for an
administrative review and it upheld The Labour Inspectorate’s
decision. After that Cao has decided to appeal to the Haidian
District Court. She accused the Bureau of failing to fulfil its’
statutory duty. Her administrative appeal failed but after all
her efforts and thanks to the help she received from civil socie-
ty organizations and activists, her civil case against the Juren
Academy was finally accepted. Cao first tried to file her law-
suit on July 11 2012 and it was finally accepted by court on
September 13™* 2013, which means that for more than a year

30 “Only Men Need Apply” Gender Discrimination in Job Advertisements in Chi-
na, Human Rights Watch 2018, https://www.hrw.org/report/2018/04/23/
only-men-need-apply/gender-discrimination-job-advertisements-china,  (ac-
ces-sed: 08.08.2020).
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a system that issues and implements regulations that are suppo-
sed to prevent those situations from ever happening, impeded
her fight for gender equality in the workplace for more than a
year. After another year the case has been settled out of court
and Cao Jun has accepted 30 000 RMB in damages®' and an
apology from the Academy.

In 2014, a 23-year-old woman named Guo Jing®, sued the
New Oriental Cooking School for discrimination on the basis
of sex. The plaintiff first noticed that the job posting specified
that only male candidates were considered only after applying.
She had a perfectly suitable education for the job but was told
that it involved carrying boss’s suitcases and they believed that
only men were capable of doing that. Woman disagreed and
decided to sue the school. The court agreed with her and ruled
that the New Oriental Cooking School violated a job appli-
cant’s right to equal employment and committed employment
discrimination by excluding women from the application pro-
cess. It was a first gender discrimination court case in Zhejiang
province®. The plaintiff was awarded 2 000 RMB*.

In 2015 Beijing Postal Service has been sued for not only
posting an ad that specified that they will recruit only men but
also for not hiring a woman that did apply because “they did
not hire women as frontline operatives”. The plaintiff, 25 years
old Ma Hu won and was awarded 2 000 RMB, which is much

31 Plaintiff obtains 30,000 yuan in China’s first gender discrimination law-
suit, China Labour Bulletin 2014, https://clb.org.hk/content/plaintiff-ob-
tains-30000-yuan-china%E2%80%99s-first-gender-discrimination-lawsuit,
(accessed: 08.08.2020).

32 “Only Men Need Apply” Gender Discrimination in Job Advertisements in
China, op.cit.

33 Plaintiff awarded 2,000 yuan by court in Hangzhou gender discrimination
case, China Labour Bulletin 2014, https://www.clb.org.hk/content/plain-

tiff-awarded-2000-yuan-court-hangzhou-gender-discrimination-case, (ac-
cessed: 08.08.2020).
34 Ibidem.
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less than she demanded in her lawsuit®.

Another case of gender discrimination on an employment
platform came to light in 2017 after a student named Xiao
Zhou visited a recruitment office of a biggest employment plat-
form in China called Zhaopin. During her visit she came across
multiple job postings specified as “men only”, despite the fact
that the company claims to fight this kind of advertisements.
The employers trying to recruit an employee on that platform
bypassed their rules about gender discrimination by writing the

word “male” in pinyin, instead of using Chinese characters™.
FEHRESK
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Figure 2 source: China’s women fight back against workplace discrim-
ination, China Labour Bulletin 2017, https://clb.org.hk/content/chi-
nas-women-fight-back-against-workplace-discrimination  (accessed:
08.08.2020).

Even though article 33 of the Constitution of the People’s Re-
public of China® clearly states that:

35 Woman successfully sues Beijing postal service in gender discrimination
case, China Labour Bulletin 2015, https://www.clb.org.hk/content/
woman-successfully-sues-beijing-postal-service-gender-discrimina-
tion-case (accessed: 08.08.2020).

36 China’s women fight back against workplace discrimination, China
Labour Bulletin 2017, https://clb.org.hk/content/chinas-women-fight
-back-against-workplace-discrimination, (accessed: 08.08.2020).

37 The Constitution law of People’s Republic of China, WIPO, https://www.
wipo.int/edocs/lexdocs/laws/en/cn/cn147en.pdf, (accessed: 08.08.2020).
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(1) All persons holding the nationality of the People’s
Republic of China are citizens of the People’s Republic
of China.

(2) All citizens of the People’s Republic of China are
equal before the law. Every citizen enjoys the rights
and at the same time must perform the duties prescri-
bed by the Constitution and the law.

(3) The State respects and preserves human rights.

Which means all its citizens are equal and as has been sta-
ted above — PRC has multiple laws and policies created and
implemented to protect women’s rights and employment equ-
ality, the discrimination in workforce is widely tolerated and in
a tremendous need of improvement®. Especially since it is also
practiced by government institutions like the Postal Service®.
Human Rights Watch in its report stressed that in 2017 and
2018 companies like Alibaba and Huawei still had numerous
job postings that specified that only men were being recruited
for this job. When ads do specify women, they also specify that
they have to be “fashionable and beautiful”, weigh below 65
kilograms or have “a sweet voice” or be “married with children”,

“aesthetically pleasing”. Sometimes ads also specify age: “18-25
years old”, “18-30 years old”, “between 28 and 35 years old”.
Both Huawei and Alibaba have created events or videos pro-
moting working for them as a great opportunity to work and
look at “beautiful girls”.

38 Workplace Discrimination, China Labour Bulletin 2020, https://www.clb.
org.hk/content/workplace-discrimination#gender, (accessed: 08.08.2020).
39 Woman successfully sues Beijing postal service in gender discrimination case,
op.cit.

139


http://mostwiedzy.pl

Downloaded from mostwiedzy.pl

AN\ MOST

ZUZANNA KOPANIA
CONCLUSIONS

Since 1949 a lot has changed in Chinese law, not only
when it comes to women’s rights and gender equality®’. In May
2020, during the Third Session of the Thirteenth National Pe-
ople’s Congress, the first Civil Code of the People’s Republic
of China has been adopted and will take effect on January 1*
2021%. It is impossible to predict how the new, innovative so-
lutions will be effective in reality, but the new civil code could
be “a new era” regarding to the anti-discriminatory law. First
time in the history of the PRC’s legal framework, there will be
provided a definition of sexual harassment, which will possibly
strengthen protection of women’s rights and interests in Chi-
na*?. Article 1010 of the Civil Code provides that: “Where a
person acts sexually harassing another person in speech, text,
images, physical behaviours or otherwise against the will of the
person, the victim has the right to request the harasser to bear
civil liability according to the law. Agencies, enterprises, schools
and others shall adopt reasonable prevention, acceptance and
handling of complaints, investigation and other handling me-

asures to prevent and curb sexual harassment by making use of

40 See: 1. Szpotakowski, Suwerennosé paristwa i rzqdy prawa: kodyfikacja pra-
wa prywatnego w Chinach, Swiat Idei i Polityki, Issue XVII 2018, p. 158-171.
41 The Civil Code of the People’s Republic of China adopted at the Third Session of
the Thirteenth National People’s Congress on May 28, 2020 (GREEYNEE )
Ry ), hetp://www.xinhuanet.com/politics/2020-06/01/c_1126061072.
htm, (accessed: 08.08.2020); I. Szpotakowski, Geneza i rola zwyczaju w nowej
cagsci ogdlnej kodeksu cywilnego Chiniskiej Republiki Ludowej, Warsaw Univer-
sity Law Review, Volume XVIII, No. 1/2019, p. 185.

42 C.Yin, Civil code defines, bans sexual harassment, June 01, 2020, heeps://
www.chinadailyhk.com/article/132331 (accessed: 01.09.2020).
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official powers and affiliation™* This provision gives high hopes
for the future of the fight for gender equality in the PRC, but
a deeper analysis of these new legal solutions will be required
when the new civil code will take effect.

To sum up, as Human Rights Watch report shows, there
is still a lot to be done when it comes to providing women with
safe and equal work environment. Now, the discrimination of
women starts right when they enter the labour force — when
they look for a job and over and over again come across ads
that tell them they are not “preferred” at a certain job post*.
Since women account for almost half of the labour force in
China®, they should not be excluded from one in five recruit-

ment processes®.

43 In Chinese: 5 —TF—1% EHMAZE, UFiH, L7, B

B BoRAT 55Dy o NSETEVESRR IR, 2 N BUKEE RAT

HNNERHRFFTAT P, Al AR5 AL 2 RS B TR
SHB WAL B SR, B AR IR AR O R A

Ttk SR .

44 “Only Men Need Apply” Gender Discrimination in Job Advertisements in

China, op.cit.

45 2018 Statistical Monitoring Report on the Implementation of China Nation-
al Program for Women's Development (2011-2020), op.cit.

46 “Only Men Need Apply” Gender Discrimination in Job Advertisements in
China, op.cit.
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FINAL REMARKS

At the time of writing this monograph, world events and
the international situation were changing rapidly. What seemed
unthinkable a decade ago then became reality. Coronavirus,
the trade and technological war between China and the United
States of America, recession, significant limitation of social mo-
bility. Writing anything regarding contemporaneity is always
followed by a big risk. A risk of the research to become obsolete
or to lose its validity. That is why in this monograph the au-
thors have based their considerations on contemporary China
on culture, history and Chinese specificity. Because although
the future is changeable and there are no imminent prospects
of stability, the analysis of the present with history, cultural pat-
terns, society, language, cultural legacy makes this view richer
and more valuable, and more resistant to the test of time. All
of the chapters presented in this book have fulfilled that goal
and aimed to do just that — creating a longstanding, valuable re-
search through understanding how the country’s cultural legacy
affects the present day China.

At the end it is worth mentioning that the problems pre-
sented at this book are only a part of the bigger picture and
there is still a lot to analyse. Therefore the editors hope that this
monograph will contribute to making further research and the
next steps easier in better understanding and researching mod-

ern China and the Chinese for Polish academics.
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